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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

RONALD SMITH, #R-07226,

Plaintiff,

VS. Case No. 15-cv-00126-NJR

KIM BUTLER, OFFICER CLARK,
HEAD WARDEN JOHN DOE,

TACTICAL COMMANDER JOHN DOE,
and INTERNAL AFFAIRSJOHN DOES,

N S N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

ROSENSTENGEL, District Judge:

Plaintiff Ronald Smith, an inmate currently incarcerated at Western lllinois Correctional
Center, brings thipro secivil rights action for deprivationsef his constitutional rights pursuant
to 42 U.S.C. § 1983. The complaint arises ouewénts that occurred while Plaintiff was an
inmate at Menard Corragonal Center (“Menard”).

Merits Review Under 28 U.S.C. 8 1915A

The complaint is before the Court for a preliminary review pursuant to 28 U.S.C.
8 1915A. Under § 1915A, the Court is required to pptynscreen prisoner complaints to filter
out nonmeritorious claims. 28 U.S.C. § 1915A(a). The Court is required to dismiss any portion
of the complaint that is legally frivolous, mabas, fails to state a claim upon which relief may
be granted or asks for money damages fromfendant who by law is immune from such relief.
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks an arguable basis either in law or in fact.”

Neitzke v. Williams490 U.S. 319, 325 (1989). An action faitsstate a claim upon which relief
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can be granted if it does not plead “enough facts to state a claim to relief that is plausible on its
face.” Bell Atlantic Corp. v. Twomb)y550 U.S. 544, 570 (2007). The claim of entitlement to
relief must cross “the line between possibility and plausibilitg.” at 557. Conversely, a
complaint is plausible on its face “when the plaintiff pleads factual content that allows the court
to draw the reasonable inference that thémtkant is liable forthe misconduct alleged.”
Ashcroft v. Igbal 556 U.S. 662, 678 (2009). Although the Court is obligated to accept factual
allegations as true, some factual allegations may be so sketchy or implausible that they fail to
provide sufficient notice of a plaintiff's clainBmith v. Peters631 F.3d 418, 419 (7th Cir.
2011);Brooks v. Ros$78 F.3d 574, 581 (7th Cir. 2009). Additionally, courts “should not accept
as adequate abstract recitations of the elements of a cause of action or conclusory legal
statements.Id. At the same time, however, the factual allegationsprbasecomplaint are to be
liberally construedSee Rodriguez v. Plymouth Ambulance $Sé&7 F.3d 816, 821 (7th Cir.
2009). After carefully considering the allegatipiee Court finds that Plaintiff's complaint
survives preliminary review under 8§ 1915A.

The Complaint

According to the complaint, on or about A8, 2014, the tactical team for the lllinois
Department of Correctionsonducted a shakedown of the Soldpper cell house at Menard.
(Doc. 1, p. 7). Plaintiff and all of the other Sowipper inmates were rear handcuffed, escorted
out of the cell house, and forced to stand in a line with their heads tbwn.

While standing in line, Plaintiff claims that Defendant Clark, a tactical officer standing
next to him, placed his hand on Plaintiff’'s neck, squeezed, and forcefully bent Plaintiff's neck
down toward the ground for approximately twenty secolitisAs Defendant Clark was holding

Plaintiff's head down, anothaunknown tactical officer told Defendant Clark to “chill out”
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because internal affairs was watchiidy. Plaintiff claims that because he was rear handcuffed,
Defendant Clark’s action causetnhto suffer excruciating paim the neck and shoulder area.
Id. Plaintiff alleges that Defenda@lark’s actions were not undertaken in a “good faith effort to
maintain or restore disciplineld. at 11. Instead, Plaintiff asserthat Defendant Clark acted
“maliciously and sadistically to cause harm to Plaintiffd. Plaintiff never received a
disciplinary ticket, and he insists that he was complying with all orders.

In addition to other members of the tactitedm, Defendant Butler (assistant warden of
Menard) and Defendant Head Warden John Do weesent. Plaintiff believes that Defendant
Butler and the Head Warden observed Defendant Clark’s actions (because they were present in
the yard), but they did nothing to stop Defendant Clarkat 7-8.

Next, Plaintiff and the other inmates fromshtell house were escorted to the chapel
where members of the tactical team forced them to stand with handcuffs behind their backs and
their heads facing the floor for a “prolongedriod of time,” even though there were chairs
available.Id. at 8. Plaintiff alleges that Defendahactical Commander John Doe authorized
and/or ordered tactical team meng&y enforce this standing positidd. at 12. After standing
in this same position for an extended period of time, some of the inmates began to fall to the
ground, including Plaintiff. Plaintiff asserts ah the pain in his neck and shoulder was
“excruciating” and “unbearableld. at 8. Members of the medical technical team attended to
Plaintiff and the other inmatewho had collapsed. Only aftemembers of the medical team
intervened were the inmates allowed to sit doldn.Even then, members of the tactical team
continued to taunt the inmates. Plaintiff was advised by the medical technical team that they
would follow up with him later, but he content&t they never did. (Doc. 1, Ex. E2). He claims

that his neck and shoulder contindedhurt for the next couple of weeks.
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Plaintiff filed a grievance regarding the events that occurred on April 8, 2014. The
grievance officer was unable to substantiate the allegations, and the grievance was forward to the
office of internal affairs for further investigatiold. at 9. On June 13, 2014, Plaintiff received
another response from the grievance office, wiielted in pertinent part that the office “cannot
identify anyone the offender is referencing” ahdt Plaintiff had not maed “Wardens or tact
members or even describe them for an investigation.” (Doc. 1, Ex. E1). The response further
noted that the Statewide Tactical Commanuddrg had been contacted, had advised “procedure
was followed and allegations of misconductrevdenied.”ld. Plaintiff asserts that the grievance
officer ignored information he had in fact prded identifying Officer Clark, Assistant Warden
Butler, and the Head Warden in a previous grievance. (Doc. 1, Ex. D).

Plaintiff asserts claims against Tactical Officer Clark, Assistant Warden Butler, Head
Warden John Doe, Tactical Commander John @Aod,unnamed/unspecified officers in Internal
Affairs.!

Discussion

To facilitate the orderly management oftute proceedings in this case, and in
accordance with the objectives of Federal Rules of Civil Procedure 8(e) and 10(b), the Court
finds it appropriate to organize the claims in Plaintifite secomplaint, as shown below. The

parties and the Court will use these designations in all future pleadings and orders, unless

! Where a prisoner’'s complaint states specific allegations describing conduct of individual prison staff
members sufficient to raise a constitutional claim, but the names of those defendantkaosvnpthe
prisoner should have the opportunity to engage in limited discovery to ascertain tlity wfetitose
defendants. Rodriguez v. Plymouth Ambulance SebzZ7 F.3d 816, 832 (7th Cir. 2009). As will be
discussed below, Plaintiff has sufficiently stated a claim against the individuals who asaeNarden

and Tactical Commander at the time of the events described here. Identifying the names of these
individuals should be relatively easy.
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otherwise directed by a judicialffficer of this Court. The dggnation of these counts does not
constitute an opinion as to their merit.
Count 1: Use of Excessive Force

The intentional use of excessive force pgison guards against an inmate without
penological justification constites cruel and unusug@unishment in violation of the Eighth
Amendment and is actionable under § 1983ee Wilkins v. Gaddyp59 U.S. 34 (2010). An
inmate must show that an assault occurred and that “it was carried out ‘maliciously and
sadistically’ rather than as part of ‘a goodtHaeffort to maintairor restore discipline.”Wilkins
559 U.S. at 40 (citingdudson v. McMillian 503 U.S. 1, 6 (1992)). Several factors are relevant to
this determination, including the need forrde, the amount applied, the threat a guard
reasonably perceived, the effort made to tempesdverity of the force used, and the extent of
the injury caused to the prisonéfudson v. McMillian 503 U.S. 1, 7 (1992Fillmore v. Page
358 F.3d 496, 504 (7th Cir.2004). An inmate seeldagiages for the use of excessive force
need not establish serious bodily injury to makgaim; at the same time, not “every malevolent
touch by a prison guard gives rigea federal cause of actionWilking 559 U.S. at 37-38 (the
guestion is whether force was de minimis, not whether the injury suffered was de mis@ais);
also Outlaw v. Newkirk259 F.3d 833, 837-38 (7th Cir. 2001).

Here, Plaintiff alleges that Defendant Claded excessive force against him without any
apparent penological justification when he spesl Plaintiff's neck and forced his head down
while Plaintiff was handcuffed from behind. The dsgof force used and the reason for its use
are factual determinations the&annot be resolved at the pleagk stage. Thus, Plaintiff may

proceed on his excessive force claigaiast Defendant Clark at this time.
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Plaintiff further alleges that Defendamtctical Commander John Doe used excessive
force when he ordered and/or authorized members of the tactical team to force inmates to stand
in an awkward position for an unreasonable amount of time. The doctrine of respondeat superior
does not apply to 8 1983 actions; in order toliable a defendant mudie alleged to be
personally responsible fordhconstitutional violation.See Chavez v. Ill. State Poli@51 F.3d
612, 651 (7th Cir. 2001) (citin@entry v. Duckworth65 F.3d 555, 561 (7th Cir. 1995)). But
where a defendant, as in this case, has been alleged tdifented the condudair to have given
knowing consent to the conduct which causeddbestitutional violationthat defendant has
sufficient personal involvement tfee responsible for the vidlan, even though that defendant
has not participated directly in the violatiorChavez 251 F.3d at 652McPhaul v. Bd. of
Comm’rs of Madison Cnty226 F.3d 558, 566 (7th Cir. 2000). A defendant in a supervisory
capacity may then be liable for “deliberate, reckless indifference” where he or she has
purposefully ignored the miscondunf his/her subordinatesSanville v. McCaughtry266 F.3d
724, 740 (7th Cir. 2001) (discussi@ifpavez 251 F.3d at 651 (“The supervisors must know about
the conduct and facilitatg approve it, condone it, or turn a blind eye for fear of what they might
see.”)). As such, Plaintiff may also proceed on his excessive force claim against Defendant
Tactical Commander John Doe.

Finally, Plaintiff asserts that Defendant adeWarden John Doe is also liable for the
alleged excessive force used against Plaintiff by Defendants Clark and the Tactical Commander
because as head warden he is “legally resplensor the operation of Menard Correctional
Center and for the welfare of Plaintiff at &thes.” (Doc. 1, p. 13). As discussed above, § 1983
creates a cause of action based on persondityiaind predicated upon fault; thus, “to be liable

under [Section] 1983, an individual defendant sinlnave caused or participated in a
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constitutional dprivation.” Pepper v. Village of Oak Parkd30 F.3d 809, 810 (7th Cir.2005)
(citations omitted). No allegations in the complaint suggest that the Head Warden participated in
the use of excessive force agaiRk&intiff; the Head Warden cannot be held liable for the alleged
violation of Plaintiff’'s constitutional rights merelyecause he is the chief administrator of the
prison. There is no suggestion in the complaint kieabrdered the conduct or gave his consent.
Therefore, Plaintiff may not proceed on hisimtlaof excessive force (Count 1) against Head
Warden John Doe.

Count 2: Failureto Intervene

Under certain circumstances, “a state actor’s failure to intervene renders him or her
culpable under § 1983.Yang v. Hardin37 F.3d 282, 285 (7th Cir.1994)nAnmate asserting a
failure to intervene claim under § 1983 agaiafficers who were present when the inmate’s
constitutional rights were violated by a different officer must show that the officers had reason to
know that excessive force was being used, toed officers had a “realistic opportunity to
intervene to prevent the harm from occurringddullahi v. City of Madisor324 F.3d 763, 774
(7th Cir. 2005) (quotingyang v. Hardin37 F.3d 282, 284 (7th Cir.1994)).

Plaintiff claims that Defendant Butleand Head Warden John Doe violated his
constitutional rights because they were present areklevesthey observed Defendant Clark
using excessive force but failed to intervene. Ritiimalso states thathe incident involving
Defendant Clark lasted only twenty secondssdems unlikely that Defendant Butler or Head
Warden John Doe would have had a reasonable opportunity to intervene, given the
circumstances and the brevity of the incident, assuming they were even present and Defendant
Clark’s actions indeed constituteacessive force. But those are duess of fact that cannot be

resolved at this stageSee Lanigan v. Vill. of E. Hazel Crest,,Il.10 F.3d 467, 478 (7th Cir.
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1997) (“Whether an officer had sidient time to intervene owas capable of preventing the
harm caused by the other officer is generallysane for the trier of fact unless, considering all

the evidence, a reasonable jury could not possibly conclude otherwise.”) Therefore, Plaintiff may
proceed on his failure to intervene claim (CoBptagainst Defendant Butler and Head Warden
John Doe.

Count 3: Failureto Investigate

Plaintiff complains that John Doe Officers worg for Internal Affairs failed to properly
investigate and respond to his grievances relating to the events on April 8, 2014. But the fact that
a counselor, grievance officer, or even a supervreceived a complaint about the actions of
another individual does not create liability. In order to be held individually liable, a defendant
must be “personally responsible for thleprivation of a constitutional right.” Sanville v.
McCaughtry 266 F.3d 724, 740 (7th Cir. 2001) (quoti@havez v. Ill. State Polic251 F.3d
612, 651 (7th Cir. 2001))See also Monell v. Dep’t of Soc. Serd86 U.S. 658 (1978). Prison
grievance procedures are not constitutionally mandated and thus the alleged mishandling of
grievances “by persons who otherwise did natseaor participate in the underlying conduct”
cannot be a basis for liability under 8 198@wens v. Hinsley635 F.3d 950, 953 (7th Cir.
2011). See also Grieveson v. Andersé88 F.3d 763, 772 n.3 (7th Cir. 200&gorge v. Smith
507 F.3d 605, 609 (7th Cir. 200Antonelli v. Sheahar81 F.3d 1422, 1430 (7th Cir. 1996).

Thus, Plaintiff has no claim against Defantl John Doe Officers working for Internal
Affairs. Count 3 will be dismisgsewith prejudice. Since this is the only claim Plaintiff asserts
against John Doe Officers working for Internal Aféathey shall be dismissed from this action.

In summary, Plaintiff shall be allowed to proceed with his Eighth Amendment excessive

force claim (Count 1) against Defendants Clark and Tactical Commander John Doe, but not
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against Head Warden John Doe. He may alsoga® on his failure to intervene claim (Count 2)
against Defendants Butler and Head Warden Jobe. Plaintiff's failure to investigate claim
(Count 3) is dismissed with prejudice. Defendadohn Doe Officers working with Internal
Affairs are dismissed without prejudice.

Disposition

IT ISHEREBY ORDERED that DefendantdOHN DOE OFFICERS WORKING
WITH INTERNAL AFFAIRS areDI SM1SSED without prejudice from this action.

IT IS FURTHER ORDERED that Plaintiff may proceed on the following claims:
COUNT 1 (excessive force claim) against DefendanBLARK and TACTICAL
COMMANDER JOHN DOE and COUNT 2 (failure to intervene claim) against Defendants
BUTLER andHEAD WARDEN JOHN DOE.

COUNT 1 is DISMISSED without prejudice against DefendaRtEAD WARDEN
JOHN DOE and COUNT 3 is DISMISSED with prejudice for failure to state a claim upon
which relief may be granted.

The Clerk of Court shall prepare for Defenda@tsARK andBUTLER: (1) Form 5
(Notice of a Lawsuit and Request to Waive &\of a Summons), and (2) Form 6 (Waiver of
Service of Summons). The Clerk[ld RECTED to mail these forms, a copy of the complaint,
and this Memorandum and OrderDefendants’ place of employmeas identified by Plaintiff.

If Defendants fail to sign and return the WaiwdrService of Summons (Form 6) to the Clerk
within 30 days from the date the forms were sent, the Clerk shall take appropriate steps to effect
formal service on Defendants, and the Court weljuire Defendants to pay the full costs of
formal service, to the extent authorized by the Federal Rules of Civil Procedure.

Service shall not be made oretremaining John Doe DefendansHAD WARDEN
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JOHN DOE and TACTICAL COMMANDER JOHN DOE) until such time as Plaintiff has
identified these John Doe Defendants by namegroperly filed amended aaplaint. Plaintiff is
ADVISED that it is Plaintiff’'s responsibility to pwvide the Court with the names and service
addresses for these individuals.

With respect to a defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerktiwithe defendant’s current work address, or, if
not known, his or her last-knowrddress. This information shall be used only for sending the
forms as directed above or for formally effecting service. Any documentation of the address shall
be retained only by the Clerk. Address information shall not be maintained in the court file or
disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or updefense counsel once an appearance is
entered), a copy of every pleading or other document submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating the date on which a
true and correct copy of the document wasestion Defendants or counsel. Any paper received
by a district judge or magistrate judge that has not been filed with the Clerk or that fails to
include a certificate of service will be disregarded by the Court.

Defendants are©ORDERED to timely file an appropri@ responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States Magistrate
Judge Wilkerson for further pre-trial proceedings, which shall include a determination on the
pending motion for recruitment of counsel (Doc. 3).

Further, this entire matter shall REFERRED to United States Magistrate Judge

Wilkerson for disposition, pursuant to LocRlule 72.2(b)(2) and 28 U.S.C. § 636(i).all
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parties consent to such a referral.

If judgment is rendered against Plaintificathe judgment includes the payment of costs
under § 1915, Plaintiff will be required to pay thd amount of the costs, notwithstanding that
his application to procedd forma pauperidias been grantecsee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application wanade under 28 U.S.C. § 1915 for
leave to commence this civil action without kgeirequired to prepay fees and costs or give
security for the same, the applicant and his ordt®rney were deemed to have entered into a
stipulation that the recovery, if any, secured ia dation shall be paid to the Clerk of the Court,
who shall pay therefrom all unpaid costs taxedraiglaintiff and remit ta balance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informedaofy change in his address; the Court will not
independently investigate his whereabouts. Hhmall be done in writip and not later thai
days after a transfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmission of court documents and may result in dismissal of this action
for want of prosecutionSeeFeD. R. Qv. P. 41(b).

IT 1SSO ORDERED.

DATED: March 18, 2015

TougfUfonitey?

NANCY J. ROSENSTENGEL
United States District Judge
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