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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MARC NORFLEET, # R-57214,
Plaintiff,

VS. Case No. 15-cv-160-JPG

~— N N N

SALVADOR A. GODINEZ, )
SHERRY BENTON, )
KIMBERLY BUTLER, )

DONALD GAETZ, )
GAY FLATT, )
K. DEEN, )
PATRICK KEANE, )

THOMAS SPILLER, )
IDOC, )
WILSON, )
CHRISTINE BROWN, )
and MICHAEL EDWARDS, )

Defendants. )

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff is an inmate of the lllinois Partment of Correabns, and is currently
incarcerated at Pinckneyville Centional Center (“Pinckneyville])where he is serving a 59-
year sentence for murder. In tlpso seaction, filed on Februar}2, 2015, he brings claims
pursuant to 42 U.S.C. § 1983, the Americanthwisabilities Act (42 U.S.C. § 12132)
(“ADA”), and the Rehabilitation Act (29 U.S.C.®5(2)(B)) (“RA”). This matter is now before
the Court for a threshold merits review of thenpdaint (Doc. 1) pursuant to 28 U.S.C. § 1915A.

Before turning to the complaint, howevéne Court will addres®laintiff’'s outstanding
request for this Court to order prison offisiab provide him with “permanent access to law

library open sessions and legal materials” wiiée has cases pendibgfore the undersigned
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Judge (Doc. 16, p. 8ee alsdocs. 10, 12).

Law Library Access

In response to this Court’'s order atdd4, the Pinckneyville Law Librarian submitted
an affidavit (Doc. 15). In it, she states tiaintiff had been authimed for weekly library
access during 2014 because of a September 5, 2014, court deadline. He was removed from this
“priority scheduling list” on Owber 15, 2014. He was issued library passes on October 1, 8,
and 15, 2014; he attended only the latter two dates. The librarian received only one request from
Plaintiff for a library pass since that time, ian was a request slip dated April 14, 2015. In
response, Plaintiff was issued a library pas#\pril 24, 2015, to vievhis excess legal boxes.

Plaintiff objects to this affidavit, assertj that inmates do not have timely library access
due to Pinckneyville’s policy limiting the number pfisoners permitted to visit the library each
week. He states this policy wan unreasonable response tooatage-taking incident several
years ago (Doc. 16, pp. 3, 7-8). He further complains that library officials do not recognize court
deadlines that arise from procedural rules aatusts, but which are not reflected in a specific
court order. Additionally, he claims that hisrllby request slips are ignored, or possibly never
delivered to their destation (Doc. 16, pp. 4-5).

After reviewing Docs. 15 and 16, the Court caigls that a further order with respect to
Plaintiff's law library access is not warrantedthis time. In reference to the case at bar,
Plaintiff complains that he was not given bréiry pass after submitting this Court’s order at
Doc. 14, and that he missed the April 30 deadinéile a Rule 59(e) motion to challenge the
order at Doc. 11 denying his motion for substitntof judge. But Plainffidoes not dispute that
he was in fact issued a library pass, atténaled law library, on April 24, 2015, albeit in

response to a different requegturther, Plaintiff submitted &iobjection (Doc. 16) for filing on
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April 29, 2015, and could have also submitted a timely Rule 59(e) motion in reference to the
denial of his substitution motion at that timalthough Plaintiff missed i Rule 59(e) deadline,
the Court notes that the juditirecusal provisions of 28.S.C 8§ 455 continue to apply
throughout the pendency of this casegDoc. 6).

Plaintiff's other complaints garding prison officials’ failuré¢o respond to his requests
for library access all relate to other cases, thres beyond the scope of the instant action.
Despite Plaintiff's statement that he was not gigepass when he notified staff of an April 27,
2015, court deadline in Case No. 14-cv-1408-HnE-, Plaintiff timely submitted his objection
to the Magistrate JudigeReport and Recommerntéans in that caseSeeDocs. 32, 36 in Case
No. 14-cv-1408). Accordingly, he was not dengctess to the court with reference to that
matter. His other concern is an upcoming deadbnile a post-conviction action in the Circuit
Court of Cook County. Again, that @uritial claim is not at issue the instant case, and is not a
proper subject for this Court sdress in this action.

Plaintiff is advised that hshould continue to submit library requests in accordance with
the prison’s policies, and may avail himself o firison grievance procedure if his needs are not
met. Further, in this or any other action pegdbefore this Court, if Plaintiff finds himself
unable to meet a Court deadline,rhay move the Court for an extéms in the appropriate case.

The Complaint (Doc. 1)

Initially, the Court notes that the instaobmplaint is virtually identical (with some
material crossed out or corrected) to the predaamended complaint that Plaintiff submitted on
October 10, 2014, iNorfleet v. Ill. Dept. of CorrectiongCase No. 10-cv-626-JPG-PMF (Doc.
86). On November 20, 2014, the Court denied Bffieave to file thatamended complaint,

because its submission was untim@oc. 87 in Case No. 10-cv-626ee alsdDoc. 93). The
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sole matter under consideration in Case NO-cv-626 is a claim for violation of the
Rehabilitation Act, in that Plaintiff was dexul access to outdoor recreation for seven weeks (in
April-June 2008) while he was conéid at Menard Correctional CenteseéDoc. 1, pp. 18, 35;
Doc. 80, p. 3, in Case No. 10-cv-626).

Plaintiff suffers from a severe back impa@m and radiculopathy (a disease of the nerve
roots and/or compression of the spine) and isigedfto a wheelchair (Doc. 1, pp. 1, 6). Due to
his physical condition, he had been receivinglilgg benefits before his incarceration.

In his complaint, Plaintiff notes that he filéwo previous actions in this Court in which
he raised claims related to his disabilitydaprison officials’ refusiato provide him with
opportunities for physical exercise; namélgrfleet v. Benton, et alCase No. 09-cv-347-JPG-
PMF (S.D. Ill., filed May 6, 2009dismissed March 22, 2013); ambrfleet v. Ill. Dept. of
Corrections Case No. 10-cv-626-JPG-PMHEH Aug. 16, 2010; still pending).He states that
the Defendants named herein have engaged“continuous pattern” of intentionally denying
accommodations for his medical condition, and hdwee so in retaliatiofor his filing of the
above complaints.

Before the dismissal of Case No. 09-cv-34hearing was held in &t case to consider
Plaintiff's request for a prelimary injunction (Doc. 1, p. 2). Meard Warden Kimberly Butler
and ADA Coordinator Patrick Keane (both namedda$endants herein) téfsed that Plaintiff
(who at the time was in Menard) would bansferred to Pinckneyville, which was ADA-
compliant and would be able to accommodate bexs for exercise. However, Plaintiff asserts,

Pinckneyville is not indct in compliance with the RA. Assresult of this non-compliance and

! As noted in the discussion above Bhaintiff's law library access, he has a third prior case in this Court,
Norfleet v. Shah, et alCase No. 14-cv-1408-JPG-PMF (filed D22, 2014), which is still pending. The
sole issue under review in that action is Plairgifflaim that Defendants changed the policy regarding
refills of prescriptions for inmates with chronic pain, which subjected him to cruel and unusual
punishment because he has been deprived of sufficient pain medication.
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his inability to exercise, Plaiffits shoulder pain “has reached the point of no return” (Doc. 1, p.
2). Despite his many complaints and grieses) he has continued to be denied access to
facilities and equipment that walibllow him to engage in physicekercise similar to what is
available to non-disabled inmates.

Plaintiff raises several claims herein. Eidse asserts that Defendant Menard Warden
Butler intentionally delayed hisansfer to Pinckneyvillein retaliation forhis litigation activity
(Doc. 1, p. 7).

He next claims that Defendant Keane (ADA compliance officer for the IDOC) retaliated
against Plaintiff for involving him in the pceedings in Case No. 09-cv-347, by deliberately
instructing the ADA coordinators atl IDOC facilities (including the prisons where Plaintiff has
been housed) that they are not obligated byAIDA or RA to make disability accommodations
that would allow Plaintiff to “receive beneficiahd meaningful exerciséDoc. 1, p. 8-9). He
specifically points to Defendantdane’s testimony that the IDQi®es not have the obligation to
make their pull-up or chin-up barscassible to wheelchair-bound inmates.

Once Plaintiff arrived at Pikoeyville, he was not given pses to attend the gym, where
he notes he would be unableuse the exercise equipment eviehe had a pass (Doc. 1, p. 10).
Defendant Wilson (Pinckneyville ADA coordinatagsponded to Plaintiff's grievance by stating
he has appropriate access to recreation betauiseoffered yard for seven hours each week, and
may access the ADA gym once per week. Defetel&aetz, Benton, and Godinez concurred
with the denial of Plaintiff's griewace over this matter (Doc. 1-1, pp. 28-30).

In March 2013, Plaintiff submitted a grievancomplaining that he could not access the
pull-up-dip bars, cardio whesiair exercise track, exercismachines, handball court, or

basketball court, because he could not mowanih out of his wheelchair without aggravating his
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medical condition, and because he had not [penided with a sport wheelchair that would
protect him from tipping over (@&. 1-1, p. 31-33). DefendawWtilson responded that Plaintiff
had sufficient access to recreation, and Defen8aoivn stated that his wheelchair met ADA
standards (Doc. 1, p. 11). Defendants Gaetz,ddeamd Godinez concurréa the denial of the
grievance.

By September 2013, Plaifftistates he had submitted numerous request slips to
Defendant Pinckneyville Warden Gaetz, comptainthat although the veelchair cardio track
was reopened, it was unusable because it is ¢fullld hard chunky dirt and mire” (Doc. 1, p.
11; Doc. 1-1, p. 34). Also, Plaiff did not have any paddegloves, which the prison had
previously issued, and he needed a sport whaeltbr safety. His grievance over these issues
was deemed to be a duplicate.

During 2014, Plaintiff continued to comptaabout the lack of disabled-accessible
exercise equipment/facilities. He was unable to use the pull-up bar because of his painful
shoulder condition. His request for free weightaaslternative to the pull-up bar was denied
(Doc. 1-1, pp. 35-36). He developed blisterd, Wwas never prescribed padded gloves to allow
him to use the wheelchair track yard (Doc. 1, p. 12; Doc. 1-1, p. 37).

As a result of the ongoing failure to accommod@itentiff's disability with respect to his
need for meaningful physical adtiwto maintain his health, heas suffered a worsening of his
shoulder injury, pain, limited range of motioognstipation, stomach cramps, and migraine
headaches (Doc. 1, p. 9).

Plaintiff filed complaints against Dr. VipiShah (who is not a named Defendant herein)
and Defendant Brown (Health Care Administratand claims they have retaliated against him.

He asserts he is the only adichair-bound/ADA inmate who is made to pay a $5.00 co-payment
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each time his disability-related ipamedications expire. Becaubke suffers from chronic pain,
he should be placed on the “chronic pain clinic” like all other wheelchair-bound inmates so that
his medications don’t expire and so thathk be exempt from the co-payment.

He claims that Defendants Flatt if€kneyville ADA invesigator) and Dean
(Pinckneyville grievance officer) “knowinglyand intentionally sabotaged” many of his
grievances over the failure sccommodate his need for exsrsi and regarding medical care
(Doc. 1, p. 13). As a result, he has been ettriccess to the courts, and cannot prove that
Defendants Godinez, Benton, Spiller, Gaetz, Bd®&jaKeane, and Brown have failed to order
any of the exercise equipment needed to comply with ADA requirements.

As relief, Plaintiff seeks a preliminarym@ permanent injunction ordering Defendants to
comply with the ADA and the RehabilitatioAct, by providing him with “beneficial and
meaningful exercise and an esise schedule at least equathe non-disabled inmates” (Doc. 1,

p. 15). He enumerates severadfic demands, such as returning free weights to Pinckneyville,
repairing the wheelchair cardio track, and resgribing padded gl@s. He also seeks
declaratory relief, and compensat@nd punitive damages, for vadlons of the ADA and of his
First, Fourteenth, and Eighth Amendment rights (Doc. 1, pp. 16-17).

Merits Review Pursuant to 28 U.S.C. § 1915A

Under 8§ 1915A, the Court isqeired to conduct a teshold review othe complaint, and
to dismiss any claims that are frivolous, malispfail to state a claim on which relief may be
granted, or seek monetary relfedm an immune defendant.

An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousnesansobjective standd that refers

to a claim that “no reasonable person could suppose to have any rbeetV. Clinton209 F.3d
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1025, 1026-27 (7th Cir. 2000). An action fails tatsta claim upon which relief can be granted
if it does not plead “enough facts to state ancltéo relief that is plausible on its faceBell
Atlantic Corp. v. Twomb|y550 U.S. 544, 570 (2007). The claimeoftittement to relief must
cross “the line between possibility and plausibilityltl. at 557. Conversely, a complaint is
plausible on its face “when the plaintiff pleads tedtcontent that allows the court to draw the
reasonable inference that the defendsutitble for the misconduct alleged Ashcroft v. Igbal
556 U.S. 662, 678 (2009). AlthougtetCourt is obligated to accefaictual allegations as true,
see Smith v. Peter$31 F.3d 418, 419 (7th Cir. 2011), soffieetual allegations may be so
sketchy or implausible that they fail to pro® sufficient notice of a plaintiff's claimBrooks v.
Ross 578 F.3d 574, 581 (7th Cir. 2009). AddititipaCourts “should not accept as adequate
abstract recitations of the elements of a caissction or conclusory legal statementsd. At
the same time, however, the factual allegatiohsa pro se complaint are to be liberally
construed.See Rodriguez v. Plymouth Ambulance $BRA7 F.3d 816, 821 (7th Cir. 2009).
Based on the allegations of the complaing, @ourt finds it conveent to divide the pro
se action into the following counts. The partiag she Court will use thesdesignations in all
future pleadings and orders, urdestherwise directed by a judiciafficer of this Court. The
designation of these counts does not tituie an opinion as to their merit.
Count 1: Retaliation claim against Defendant Butler, for delaying Plaintiff's
transfer from Menard to Pinckneyville because she was required to testify in
Norfleet v. BentonCase No. 09-cv-347-JPG-PMF;
Count 2: Retaliation claim against Defendane#he, for instructing officials at
Pinckneyville and other prisons thathey are not required to make
accommodations to allow Plaintiff and other disabled inmates to access
recreational/exercise equipment and facilitefter he was compeled to testify in

Norfleet v. BentonCase No. 09-cv-347-JPG-PMF;

Count 3: Claim against the IDOC for violaths of the Rehabthtion Act and the
Americans with DisabilitiedAct, in that Plaintiff hageen, and continues to be,
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unable to access exercise/recreational @gent and facilities at Pinckneyville,
including pull-up-dip bars weight/exercise machines, a usable wheelchair
exercise track, handball and basketbalirts, and has not been given equipment
including padded gloveshd a sport wheelchair;

Count 4: Eighth Amendment deliberatadifference claim against Defendants
Wilson, Gaetz, Brown, Keane, EdwardadaSpiller, who have failed to provide
Plaintiff with accessible exercise equiprhemd facilities sufficient for him to
maintain his physical health;

Count 5: Claims against Defendant Browrr fiefusing to authorize Plaintiff to
receive timely medication refiliirough the chronic pain clinic;

Count 6: Access to courts claim against Defendants Flatt and Dean, for

“sabotaging” Plaintiff's gevances regarding his dishty-related claims, thus

preventing him from seeking redress in the courts.

Counts 1, 2, 3, and 4 survive threshold review under § 1915A. Counts 5 and 6, however,
shall be dismissed for the reasons discusssddw. Further, Count 1, which involves only

Defendant Butler, is subject severance into a separate case.

Count 1 — Retaliation — Defendant Butler

Prison officials may not retaliate againginetes for filing grievanes, pursuing lawsuits,
or otherwise complaining aboutdiih conditions of confinementSee, e.g Gomez v. Rand|&80
F.3d 859, 866 (7th Cir. 2012)Valker v. Thompsor288 F.3d 1005 (7th Cir. 2002peWalt v.
Carter, 224 F.3d 607 (7th Cir. 2000). Furthermoreg]fifthat need be suified is the bare
minimum facts necessary to put the defendannotice of the claim so that he can file an
answer.” Higgs v. Carver 286 F.3d 437, 439 (7th Cir. 2002). Naming the suit and the act of
retaliation is all that i:iecessary to state a clashimproper retaliation.Ild. A complaint that
provides a short, clear statement of the relevacis complies with the federal rules of civil
procedure, and thus cannot be dismissed bectdees not allege all facts necessary to clearly
establish a valid claimld. Plaintiff has met this basic pleading requirement with his claim that

Defendant Butler delayed his transfer to Pincknié\decause of his litigation activity in Case
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No. 09-cv-347.

A prisoner has no right to beatrsferred to the prison of htkoice, so a complaint over a
delayed transfer would like not be actionable in and of itselHowever, if an act is taken in
retaliation for the exercise of a constitutionafiyotected right, then it will support a § 1983
claim. See Bridges v. Gilbertc57 F.3d 541, 552 (7th Cir. 2009) (discusskgwland v.
Kilquist, 833 F.2d 639, 644 (7th Cir. 1987) ("[A]n aict retaliation for the exercise of a
constitutionally protected righ$ actionable under Section 1983ea\f the act, when taken for
different reasons, woullave been proper.”)see also Higgason v. Farle$3 F.3d 807, 810
(7th Cir. 1996) (per curiam) (rdtatory transfer of a prisonerBabcock v. Whitel02 F.3d 267,
275 (7th Cir. 1996) (retaliatory i in transferring prisoner).

At issue here is whether Plaintiff experien@gdadverse action (atasiatory delay in his
transfer) that would likely deter First Amendnt activity in the futte, and if the First
Amendment activity was “at least a motivating factor” in Defendant Butler’s decision to take the
retaliatory action. Bridges 557 F.3d at 551. This is a question that cannot be resolved at the
pleading stages of this cas@hus, the retaliation claim i€ount 1 may proceed for further
review.

However, because none of the other claimghis action involve Defendant Butler,
Count 1 shall be severed into a separate cas&ednge v. Smithr607 F.3d 605 (7th Cir. 2007),
the Seventh Circuit emphasized that unrelatkims against different defendants belong in
separate lawsuits, “not only to prevent #mt of morass” produced by multi-claim, multi-
defendant suits “but also to ensure thatqress pay the required filing fees” under the Prison
Litigation Reform Act. George 507 F.3d at 607, (citing8 U.S.C. § 1915(b), (g)). Plaintiff's

claim against Defendant Butler @ount 1 is unrelated to his atas in Counts 2-6, all of which
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involve defendants other than Deflant Butler. The fact that &htiff's retaliation claim in
Count 2 against Defendant Keane involves separate adverse actions that were also allegedly
motivated by Plaintiff's litigation activity in Ga& No. 09-cv-347 is not sufficient to bind these
claims together.

Consistentwith the Georgedecision and Federal Rule Givil Procedure 21, the Court
shall severCount 1 of Plaintiffs complaint, and alh open a new case with a newly-assigned
case number for that claim. However, Plaindifall have an opportunity to voluntarily dismiss
the newly severed case if he does not wish ¢@ged on this claim or incur the additional filing
fee.

Count 2 — Retaliation — Defendant Keane

Based on the precedent discussed above, Fffigictaim that Defendant Keane retaliated
against him for pursuing Case No. 09-cv-347 Isrurcting prison officiad that the ADA did not
require them to provide exercise accommodatials) survives threshold review. This claim
may proceed in the instant action, because fifaitas stated another cognizable claim against
Defendant Keane in Count 4.

Count 3 — Rehabilitation Act and Americans with Disabilities Act

In order to make out a prima facie eax discrimination under both the ADA and
the Rehabilitation Act, a plaintiff must showl) that he suffers from a disability
as defined in the statutes) ¢hat he is qualified to participate in the program in
question, and (3) that he was either exatufftem participating in or denied the
benefit of that program kad on his disability.Jackson v. City of Chicagdl14
F.3d 806, 810 (7th Cir. 2005). The Reilfitdtion Act further requires that a
plaintiff show that the program imvhich he was involved received federal
financial assistanced. at 810 n.2see als®?9 U.S.C. § 794(a).

Novak v. Bd. of Trustees of S. Ill. Univ77 F.3d 966, 974 (7th Cir. 2015). The ADA applies to
state prisonsPenn. Dep’t of Corr. v. Yeske$24 U.S. 206 (1998), and all such institutions

receive federal fundslaros v. lllinois Dept. of Correction$84 F.3d 667 (7th Cir. 2012).
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Plaintiff is confined to a wheelchair becawsfehis back impairment and radiculopathy,
thus he has a disability as defined in the ABAd RA. He, like any other prison inmate, is
gualified to participate in the recreational actestiand use the exercise facilities offered by the
prison where he is housed. He alleges thatis being excluded from participating in
recreational/exercise programs, and is denied tbnefits of these programs, because of his
disability and because of the Defendants’ failuradccommodate his disability. At this stage, he
has stated a cognizable claim foligeunder both the ADA and the RA, ar@@ount 3 may
proceed for further consideration.

Although Plaintiff has named a number officials in connectia with the factual
allegations supporting this claim, the only pnodefendant in a claimmnder the ADA or RA is
the state agency (or a state official acting indrider official capacity). “[E]Jmployees of the
Department of Corrections are not amenablsuid under the Rehabilitation Act or the ADA.
See29 U.S.C. § 794(b); 42 U.S.C. § 1213Taros v. lllinois Dept. of Correction$84 F.3d 667,
670 (7th Cir. 2012). Plaintiff has included thinbis Department of Coradions (“IDOC”) as a
named Defendant herein, and it would be lidagive and unnecessatp include any other
individual Defendants irthis count, even in their official capacityCount 3 shall therefore
proceed against the IDOC only. This claimaltbe dismissed as against all other named
Defendants.

Count 4 — Deliberate Indifference

In a case involving conditionsf confinement in a prison, twelements are required to
establish a violation of the Eighth Amendment’s cruel and unusual punishments clause. First, an
objective element requires a showing that the conditions deny the inmate “the minimal civilized

measure of life’'s necessities”’@uas food, medical car sanitation, or physical safety, creating
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an excessive risk to the inmate’s health or safégrmer v. Brennan511 U.S. 825, 834 (1994);
Rhodes v. Chapmam52 U.S. 337, 346 (1981). The Setle Circuit has recognized that
“exercise is no longer considereoh optional form of recreation, but is instead a necessary
requirement for physicaha mental well-being."Delaney v. DeTella256 F.3d 679, 683-84 (7th
Cir. 2001). Thus, a deprivation die ability to engage in exesag may rise tdhe level of a
constitutional violationdepending on its durationSee alsorurley v. Rednoyr729 F.3d 645,
652-53 (7th Cir. 2013) (plaintifétated Eighth Amendment claim where cumulative effect of
repeated lockdowns deprived him of yardviiges, and cell was too small for physical
activity).

The second requirement of an Eighth émdment claim is a subjective element —
establishing a defendant’s culpabtate of mind, which is delibérindifference to a substantial
risk of serious harm to the inmate from the prison conditiéiamer, 511 U.S. at 837, 842. In
other words, the defendant migt aware of facts from whichahnference could be drawn that
a substantial risk exists, and &lso must draw the inferenc&ee, e.g., Farmer v. Brennasil 1
U.S. 825, 837 (1994)Vilson v. Seiter501 U.S. 294, 303 (1991fstelle v. Gamble429 U.S.
97, 104 (1976)DelRaine v. Williford 32 F.3d 1024, 1032 (7th Cir. 1994). In order to prevail on
a deliberate indifference claim,glplaintiff must show that the ipon official acted or failed to
act despite the official’'s knowledge afsubstantial risk of serious harrkarmer, 511 U.S. at
842.

Plaintiff's description of his numerousomplaints lodged with Defendants Wilson,
Gaetz, Brown, Keane, Edwards, and Spiller apfzehave put these individuals on notice that he
has not been provided with equipment or accowiations that would allow him to engage in

physical exercise sufficient to maintain his healBiaintiff further allegeshat they have failed
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to take steps to address his exercise nedelspite being advised th&aintiff has suffered
physical problems due to the lack of exercise,iarad risk for continuindharm. At the pleading
stage, Plaintiff's allegations satisfy both thgeamtive and subjective agponents of a deliberate
indifference claim, and he may proceed wWitbunt 4 against the above-named Defendants.
However, Count 4 shall be dismissedagminst Defendants Gawiz (IDOC Director)
and Benton (of the IDOC’s Admistirative Review Board). Accargy to the factual allegations
in the complaint, their only rolen addressing the issue of Pl#iis lack of access to exercise
equipment/facilities was to review the dispositminPlaintiff's grievancesafter they had been
denied by Pinckneyville officialsThere is no indication th&tefendants Godinez or Benton had
any personal involvement in @hdecisions (or lack of achp at Pinckneyville regarding
Plaintiffs complaints over his inability to engage meaningful exercise. In order to be held
individually liable in a civil rghts action, “a defendant must tpersonally responsible for the
deprivation of a corgutional right.”” Sanville v. McCaughtty266 F.3d 724, 740 (7th Cir.
2001) (citations omitted). Further, the alldgmishandling of grievances “by persons who
otherwise did not cause or participatetite underlying conduct states no claimOwens v.
Hinsley, 635 F.3d 950, 953 (7th Cir. 2011). The ctam thus fails to state a deliberate
indifference claim upon which relief may beagted against Defendants Godinez and Benton.

Dismissal of Count 5 — Denial of Mediation Refills for Chronic Condition

This claim against Defendant Brown is duplicative of the claim that Plaintiff is currently
litigating in Norfleet v. Shah, et alCase No. 14-cv-1408-JPG-PMHnN that case, Plaintiff
sought injunctive relief to ensure that his paiedications would be rdied without interruption,
because he has a chronic condition. At theetim brought that action, he was experiencing

problems because his medications would run anotd he would be required to sign up for a
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health care appointment before he could obtainik réhis is the same scenario he describes in
the instant complaint with respect to DefendBnbwn. Because this identical claim is now
under consideration in Case Nbi-cv-1408, judicial ecomy dictates that there is no need to
include it in the instant caseCount 5 will therefore be dismissed from this action, without
prejudice to Plaintiff's aitity to pursue this clan in Case No. 14-cv-1408.

In his allegations with refence to this claim, Plairitisuggests that Defendant Brown
(and Defendant Shah, who is a party in No. 14-cv-1408 but not here), refused to authorize
Plaintiff's refills as a “chronic pain” patient, as an act of retaliation for his complaints over his
medical care. He also hints at a possible equaégption claim in connection with these facts. If
Plaintiff seeks to pursue such claims againdeb@ant Brown, the appropriate vehicle to do so
would be a motion for leave to amend the ctanmp in Case No. 14-cv-1408. Nothing herein
should be construed as an opinion regagdhe merits of sth a potential motion.

Dismissal of Count 6 — Access to Courts

Prisoners have a fundamental rightmeaningful access to the courBounds v. Smith
430 U.S. 817 (1977). Violations of thaght may be vindicated in federal cowstg, in a civil
rights action pursuant to 42 U.S.C. § 1983. Hwvean inmate has no constitutional claim
unless he can demonstrate thaton-frivolous legal @im has been frustrated or impedéewis
v. Casey518 U.S. 343, 352-53 (1996). To state ancja plaintiff mustexplain the connection
between the defendants’ improper conduct and “ahility to pursue a legitimate challenge to a
conviction, sentence, @rison conditions.”Ortiz v. Downey561 F.3d 664, 671 (7th Cir. 2009);
accord Guajardo Palma v. Martinsp622 F.3d 801, 805-06 (7th Cir. 2010). In order to sustain
a claim for denial of access to the courts, deéendants must have caused some detriment. A

mere delay is not enough; the prisoner musiws actual substantial prejudice to specific
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litigation. Kincaid v. Vail 969 F.2d 594, 6087th Cir. 1992),cert. denied 506 U.S. 1062
(1993). See alsoHowland v. Kilquist 833 F.2d 639, 642-43 (7th Cir. 198 Hpssman V.
Sprandlin 812 F.2d 1019, 1021-22 (7th Cir. 1987).

In the instant case, Plaintiff claims thBefendants Flatt an®ean “sabotaged” his
grievances, thus denying him access to the camdshampering his ability to prove that other
Defendants failed to order ADA-compliant exercesguipment. According to the complaint,
Defendants Flatt and Dean were responsibleirfiwestigating and sponding to Plaintiff's
grievances over the alleged misconduct of othdemants, but they did not respond to or return
these grievances as they should have done. alleged mishandling of his grievances may be
relevant to the matter of whether Plaintiff leedhausted his administrative remedies through the
prison grievance process, or may suggestttis process was unavailable to hisee42 U.S.C.

8§ 1997e(a)Pavey v. Conleyp44 F.3d 739, 740 (7th Cir. 2008). However, those questions are
not currently before the Court.

The fact that Plaintiff has succeeded in bmggihe instant action belies his claim that he
has been denied access to the courts. At thgesit appears that dtiff would have other
means available to obtain proof of the allegémlations of the ADA and RA, aside from the
improperly-handled grievances. Thus, no detrimehigability to pursue Biclaims is apparent
from the pleading. AccordinglyGount 6 shall be dismissed from this action without prejudice
for failure to state a constitutional claim.

Disposition

COUNT 5 is DISMISSED without prejudice asluplicative of Plaintiff's claims that are

now proceeding against Defemdd@rown and others iNorfleet v. Shah, et alCase No. 14-cv-

1408-JPG-PMF.COUNT 6 is DISMISSED without prejudice for failug to state a claim upon
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which relief may be granted. Defenda@©DINEZ, BENTON, FLATT, and DEEN are
DISMISSED from this action without prejudice.

IT IS HEREBY ORDERED that Plaintiff's retaliation claim irfCOUNT 1, which is
unrelated to the claims in Counts 2-4SEVERED into a new case. That new case shall be:
Retaliation claim again@EFENDANT BUTLER .

In the new case, the ClerkDdRECTED to file the following documents:

(2) ThisMemorandunmandOrder
(2) The Original Complaint (Doc. 1)
3) Plaintiff’s motion to proceeih forma pauperigDoc. 5)

Plaintiffis ADVISED that if, for any reason, he does mosh to proceed with the newly-
opened case, he must notify the Gaarwriting within 35 daysdn or before July 14, 201p
Unless Plaintiff notifies the Court that he doeg wish to pursue theewly opened action, he
will be responsible for an additional $350.00 filing feén the new case. Service shall not be

ordered on Defendant BUTLER until afteettleadline for Plaintiff's response.

IT IS FURTHER ORDERED that theonly claims remaining in this action are

COUNTS 2, 3, and 4, and the remaining Defendants are GAETZ, KEANE, SPILLER, the

ILLINOIS DEPT. of CORRECTIONS, WILSON, BROWN, and EDWARDS. This case shall

now be captioned aslARC NORFLEET, Plaintiff, vs. DONALD GAETZ, PATRICK
KEANE, THOMAS SPILLER, the IDOC, WILSON, CHRISTINE BROWN, and
MICHAEL EDWARDS, Defendants.

IT IS FURTHER ORDERED that DefendanBUTLER is TERMINATED from this
action with prejudice.

As to COUNTS 2, 3, and 4 which remain in the instant case, the Clerk of Court shall

prepare for DefendantsGAETZ, KEANE, SPILLER, the ILLINOIS DEPT. of
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CORRECTIONS, WILSON, BROWN, and EDWARDS: (1) Form 5 (Notice of a Lawsuit

and Request to Waive Service of a Summons), and (2) Form 6 (Waiver of Service of Summons).
The Clerk isDIRECTED to mail these forms, a copy ofeftomplaint, and this Memorandum

and Order to each Defendant’s place of employmasnidentified by Plaintiff. If a Defendant

fails to sign and return the Waiver of Servicessimmons (Form 6) to the Clerk within 30 days
from the date the forms were sent, the Clerk da& appropriate steps to effect formal service

on that Defendant, and the Court will require tbetfendant to pay the full costs of formal
service, to the extent authorizedthe Federal Rules of Civil Procedure.

With respect to a Defendant who no longear ba found at the wor&ddress provided by
Plaintiff, the employer shall furnish the Clerk witie Defendant’s currentork address, or, if
not known, the Defendant’s last-known addreBkis information shall be used only for sending
the forms as directed above or for formally effieg service. Any documentation of the address
shall be retained only by the Clerk. Address information shall not be maintained in the court file
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (gmon defense counsel once an appearance is
entered), a copy of every pleading or other docuraeghmitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating the date on which a
true and correct copy of the document was seoveDefendants or counsel. Any paper received
by a district judge or magistrate judge that has been filed with theClerk or that fails to
include a certificate of service Wbe disregarded by the Court.

Defendantsare ORDERED to timely file an appropriateesponsive pleading to the
complaint and shall not wxee filing a reply pursuarnio 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rul§2.1(a)(2), this action IREFERRED to a United States
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Magistrate Judge for furth@re-trial proceedings.

Further, this entire matter shall BEFERRED to the United Statedlagistrate Judge for
disposition, pursuant to Local Rui.2(b)(2) and 28 U.S.C. 8§ 636(d)all parties consent to
such a referral.

If judgment is rendered agest Plaintiff, and the judgmeimicludes the payment of costs
under 8§ 1915, Plaintiff will be required to payetfull amount of the costs, notwithstanding that
his application to procead forma pauperidias been granteee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leave to commence this civil action without fugirequired to prepay fees and costs or give
security for the same, the applicant and his ordtrney were deemdd have entered into a
stipulation that the recovery, if any, secured & #lation shall be paid tbe Clerk of the Court,
who shall pay therefrom all unpaidste taxed against Plaifitand remit the balance to Plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff iSADVISED that he is under a continuirdpligation to keep the Clerk
of Court and each opposing party informed of &hange in his address; the Court will not
independently investigate his wikabouts. This shall be doie writing andnot later than7
days after a transfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmissmihcourt documents and may result in dismissal of this action
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: June 9, 2015

s/J. Phil Gilbert
UnitedState<District Judge
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