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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

TIMOTHY ASHWORTH, #B87460, )
)
Plaintiff, )
)

VS. ) Case No. 3:15-cv-00182-NJR
)
STEVE MUMBOWER, )
DON JONES, )
BILL WILSON, )
WEST CITY, ILLINOIS )
and FRANKLIN COUNTY JAIL, )
)
Defendants. )

MEMORANDUM AND ORDER

ROSENSTENGEL, District Judge:

Plaintiff Timothy Ashworth is currently incarcerated in the Big Muddy r€ctional
Center in Ina, lllinois,but was previously detained at the Franklin County Jail in 2010,
seemingly on charges unrelated to his current clgidoc. 14.) Proceedingpro se, Ashworth
has filedanamended complairgursuant to 42 U.S.C. § 1988lleging that Mumbower falsely
arrested himand unlawfully seized his property, that Jones and Wilson falsely imprisoned him,
and that West Citylllinois and Franklin County have a poliayf destroying an arrestee’s
property without sufficient noticer procedures for reclaiming — a policy that led to the
destruction of Ashworth’s property(ld. at 6-11.) Ashworth seeks compensatory damages,
punitive damages, and an injunction compelling West City and the Franklin Countyskilo

proper procedures concerning the return of a detainee’s propkettat 15.)

! Ashworth’s caption names the West City Police Department, but the naroétiis complaint and the
section listing the defendants for this action name West City, lllin®tse Court previously informed
Ashworth that the West City Police Department wasanperson subject to suit under 42 U.S.C. § 1983,
so the Court believes that Ashworth intended to name West City, lllinois aseadBst, and not the
West City Police Department. T ERK is DIRECTED to terminate West City Police Department
and add Wet City, lllinois in its place.
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This matter is now before the Court for a preliminary review of Ashwoghisnded
complaint pursuant to 28 U.S.C. 8 1915A. Under 28 U.S.C. 8§ 1915A, the Court shall review a
“‘complaint in a civil action in which a prisoner seeks redress from a governmattgl g
officer or employee of a government entityDuring this preliminaryreview, the courtshall
identify cognizable claims or dismiss the complaint, or any portion of the compihitite
complaint “is frivolous, malicious, or fails to state a claim on which relief mayr&eated” or if
it “seeks monetary relief from a defendant who is imnmfuo such relief.”

Backaround

According to Ashworth’s amended complaint, on April 6, 2010, Ashworth stopped at a
gasstation in West City, lllinoigo refuel his vehicle.(Doc. 14 at 6.) As he prepared to leave
the gas station, Mumbower, then Chief of Police of West City, blocked hiswitlt his police
cruiser and detained Ashwortlild.) Mumbower performed a field sobriety test on Ashwerth
which Ashworth maintains he passedand then arrested Ashworth for driving under the
influence. (Id. at 67.) Ashworth claims he was falsely arrested by Mumbower because
Mumbower was having an affair with his wife at the time; Ashworth found out aboutftive af
and planned to kick his wife oof their home that same day, and his wife engineered the plan to
have Ashworth arrested to get revenge and avoid being displaced from herldoat& 10.)

After Mumbower arrested Ashworth and seized his vehicle and his other pateorsl
Mumbower transported Ashworth to the Franklin County Jail, where he was detaisée iy
Bill Wilson and Officer Don Jones.Id; at -8.) Mumbower claims that he informed Wilson and
Jones of his innocence and requested a breathalyzer to prove it, but was ighdred.8.)
Mumbower also claims that Wilson and Jones krikat his arrest was illegal yet failed to

release him, and that they generally conspired with Mumbower to hold kdnat §9.)

Page2 of 9



The driving under the influence charges were dropped by the prosecutor on October 14,
2010. (Id. at 17.) Sometime after his April 2010 arredAshworth claims that the property
seized by Mumbower was destroyedid. &t 10.) This destruction occurred without notice, says
Ashworth, and without a proper procedduor retrieval of seized propertyld. at 1611.)

On August 7, 2012, Ashworth filed his first complaint concerning these events, naming
Mumbower, Wilson, his wife, and West City, lllinois. (Case No. &¥P0879, Doc. 1.)
Following problems betweemshworth and his retained counsel, Ashworth voluntarily
dismissed his claim without prejudiage May 2014. (Id. at Doc. 44.) He filed a new complaint
on February 20, 201%oncerning the same events, naming Mumbower, Wilson, Jones, the West
City Police Department, and the Benton Jail. (Case No-@&®182, Doc. 1.)That complaint
was dismissed on March 6, 2Q014th leave to repleadby April 9, 2015 (Doc. 7.) Ashwadh
filed a motion for continuance and was given until May 15, 2015 to re-plead. (Doc. 13.)

On May 5, 2015, Ashworth filed the instant amended complaint. (Doc. 14.)

Discussion

Ashworth’s amended complaint firsilleges an individual capacity claim agains
Mumbower concerning Ashworth’s unlawful arrest and seizure of property, so the Churt wi
start with that claim(Count 1). The Fourth Amendment of the United States Constitution
precludesunreasonable searchasseizuref persons, houses, papers, affécts, darrierthat
is implicated when police arrest a persomnterfere with a person’s possessory interasgtisout
cause See, eg., Davenport v. Giliberto, 566 F. App’x 525, 5289 (viability of Fourth
Amendment claim concerning false arrest and seizure of property incidenest tamed on
whether officers had probable caudegda v. Sullivan, 523 F.2d 485, 488 (7th Cir. 197%)4im

that officer, “without reason or probable cause,” arrestgdamtiff and causedhe plaintiff's
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“car to be towed” stated a claim for relieflere, Ashworth alleges that Mumbower arrested him
and seized his propertyithout any cause and that is enough to put forth arguableunlawful
arrest and seizure claim fpreliminary reviewpurposes. As suclount 1 may proceed.

Ashworth also claims that Jones and Wilsam their employ as jailers falsely
imprisoned him at the Franklin County Jail followinhig arrest(Count 2). While his narrative is
not clear, he seems to be alleging a violation of the Fourth Amendment concesnilegeimtion
at the jail prior toany arraignment. While a jail officer is typically not liable for another
officer’s false arrest in théeld, he can be liable for false imprisonment if he did not act
“reasonably and in good faith= as he would if he “unreasonably detains the inmate for
arraignment or release” or “possesses an affirmative knowledge of the tylegfalhe arrest.”
See Wood v. Worachek, 618 F.2d 1225, 1231 (7th Cir. 1986¢e also Juriss v. McGowan, 957
F.2d345, 35051 (7th Cir. 1992) (observing that officers who arrest a party pursuant to léyfacia
valid warrant cannot be held liable under 8 1983 unless they “kregvihit arrest warrant had
issued without probable caysas they would if they “knew that those who obtained the warrant
had deceived the authorizing bodly”In this case, Ashwortlllegesthat Jones and Wilsamad
affirmative knowledgehat his arrestdcked probable causand that is sufficient tput forth an
arguablefalse imprisonment claim. Accordingl€ount 2 may proceed.

Ashworth also brings claims against Mumbower, Jones, and Wiksdheir official
capacitieoncerning the destruction of his property following his aii@stint 3). To bring an
official capacity suit a plaintiff must allege‘that an official policy or custom caused the
[unconstitutional] injury.” Perkins v. Lawson, 312 F.3d 872, 875 (7th Cir. 2002). Construing
Ashworth’s allegations broadly, Ashworth claims that the “City and County’ahgublicy and

procedure” of not providing notice concerning procedures for the destruction of preperty
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policy that led to th loss of Ashworth’s property. (Doc. 1%10.) This is sufficient to allege
an arguablefficial capacity due process claireo Count 3 may proceed See Gates v. City of
Chicago, 623 F.3d 389, 398, 405 (7th Cir. 2010) (due process requires “notive pfocedures
for protecting one’s property interest” and adequate “process” to reclaperpy).

Finally, Ashworth brings claims against West City and the Franklin County Jail, also
regarding the destruction of his property following his April 2@i@st (Count 4). Like official
capacity claims,a bring a claim against a municipalitya plaintiff must show the existence of
an ‘official policy’ or other governmental custom that not only causes but is the ‘mioroe
behind the deprivation of constitutional rightslesdale v. City of Chicago, 690 F.3d 829, 833
34 (7th Cir. 2012). Here, Ashworth claims that West City and the Franklin County Jaibha
policy of destroyingor otherwise dispensing witla detainee’s property withoufproper
procedure[s] in place to retrieve their personal proper@”policy thatled to the destruction of
Ashworth’sproperty in violation ohis due process rightgDoc. 1 at 910.) As was the case for
the official capacity claim above, this is enough to statarguabledue process claimGates,
623 F.3dat 398, 405 Accordingly, Count 4 may proeed against West CityThat said Count
4 must be dismissed with prejudice as to the Franklin County Jail, as jail buildegsoar
subject to suit under § 198Fee Powell v. Cook County Jail, 814 F. Supp. 757, 758 (N.D. Il
1993) (noting that “Cook County Jail is not a ‘persoit’is not a legal entity to begin with”).

One closing note concerning Defendant Wilson: according to docket entries in
Ashworth’s previougase, Wilson is deceasefCase No. 3:1:2v-00879, Doc. 24.)Concerning
the indivdual capacity claim against Wilson @ount 2, Ashworth will “have to pursue [this]
action against the decedent’s estat&éntucky v. Graham, 473 U.S. 159, 166.11(1985). To

that end Ashworth is given 90 days to file a motion for substitution of yp@n or before

Pageb of 9



August 17, 2015). If after the expiration of 90 days Ashworth does not file a motion for
substitution, Wilson will be dismissed from the actiparsuant to Federal Rule of Civil
Procedure 25(a)(1) As for theofficial capacity claim against Wilson i@ount 3, an oficial
capacity claim against aofficer “is really a suit against the entity which the officer is an
agent; Franklin v. Zaruba, 150 F.3d 682, 684 n.2 (7th Cir. 1998), meaning thatdeath or
replacement of the named official will result in automatic substitution obffi@al’s successor
in office,” Graham, 473 U.S. at 166 n.11. Here, the official capacity claim against Wilson is
really a suit against the Franklin County Shé&ifbepartmen And ro further actionon this
claim isneededas the current Sheriff of Franklin County, Don Jones, is already named in Count
3.

Disposition

IT IS HEREBY ORDERED that for the reasons state@OUNT 1 shall proceed
against DefendaiMl UM BOWER.

IT IS FURTHER ORDERED that for the reasons state@OUNT 2 shall proceed
against Defendant®/IL SON andJONES. BecausaVIL SON is deceased, Plaintii§ given 90
days to file a motion for substitution of a party (on or befaugust 17, 2015). If after the
expiration of 90 days Ashworth does not file a motion for substitution pursuant to Federal Rule
of Civil Procedure 25(a)(1)VIL SON will be dismissed from this action.

IT IS FURTHER ORDERED that for the reasons state@OUNT 3 shall proceed
against Defendantd UMBOWER andJONES.

IT IS FURTHER ORDERED that for the reasons state@OUNT 4 shall proceed

against DefendaW/EST CITY, ILLINOIS. COUNT 4 is DISMISSED with preudice as to
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DefendantFRANKLIN COUNTY JAIL. Because there are no further claims against
FRANKLIN COUNTY JAIL is DISMISSED from this case.

IT 1S FURTHER ORDERED that Plaintiff's Motion for Service of Process at
Government Expense (Doc. 16)GRANTED. Service shall be ordered as indicated below.

IT IS FURTHER ORDERED that the Clerk of Court shall prepare for Defendants
MUMBOWER, JONES, andWEST CITY, ILLINOIS (1) Form 5 (Notice of a Lawsuit and
Request to Waive Service of a Summons), and (2) Form 6 (Waiver of Service of Summons)
The Clerk isDIRECTED to mail these forms, a copy of the complaint, and this Memorandum
and Order to each Defendant’s place of emplent as identified by Plaintiff. If a Defendant
fails to sign and return the Waiver of Service of Summons (Form 6) to the Clerk @@t days
from the date the forms were sent, the Clerk shall take appropriate sedffectdormal service
on that Defendant, and the Court will require that Defendant to pay the full cosiamal f
service, to the extent authorized by the Federal Rules of Civil Procedure.

IT ISFURTHER ORDERED that, with respect to a Defendant who no longer can be
found at the work addss provided by Plaintiff, the employer shall furnish the Clerk with the
Defendant’s current work address, or, if not known, the Defendant:krdastn address. This
information shall be used only for sending the forms as directed above or follyoeffecting
service. Any documentation of the address shall be retained only by the leidress
information shall not be maintained in the court file or disclosed by the Clerk.

IT IS FURTHER ORDERED that Plaintiff shall serve upon Defendants (or upon
ddense counsel once an appearance is entered) a copy of every pleading or athhemtoc
submitted for consideration by the Court. Plaintiff shall include with the oligayer to be

filed a certificate stating the date on which a true and correct copy of the elutcwas served
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on Defendants or counsel. Any paper received by a judge that has not been Hildoe @terk
or that fails to include a certificate of service will be disregarded by the Court.

Defendants areORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
Judge Donald G. Wilkerson for further preal proceeding.

IT IS FURTHER ORDERED that Plaintiffs Motions for Recruitment of Counsel
(Docs. 3 & 15) ar&REFERRED to Magistrate Judge Donald G. Wilkerson for consideration.

Further, this entire matter REFERRED to United States Magistrate Judge Donald G.
Wilkerson for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. 8§ 636(c),
should all the parties consent to such a referral.

IT IS FURTHER ORDERED that if judgment is rendered against Plaintiff, and the
judgment includes the payment of costsler28 U.S.C. § 1915, Plaintiff will be required to pay
the full amount of the costs, notwithstanding that his application to proodedma pauperis
has been grantefiee 28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that,at the time application véamade under 28 U.S.C. § 1915 for
leave to commence this civil action without being required to prepay fees and coste or gi
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGxfurt,
who shall pay therefrom all unpaid costs taxed against plaintiff and remit timedataplaintiff.
Local Rule 3.1(c)(1)

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk

of Court and each opposing party informed of any change in his address; the Court will not
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independently investigate his whereabouts. This shall be done in writing and nohdaté
days after a transfer or other change in a$dr occurs. Failure to comply with this order will
cause a delay in the transmission of court documents and may result in dismib&hkofion
for want of prosecutionSee FED. R.Civ. P. 41(b).
IT1SSO ORDERED.
DATED: May 15, 2015
s/ NANCY J. ROSENSTENGEL

NANCY J. ROSENSTENGEL
United States District Judge
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