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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DEMETRIUS ROSSon behalf of himself and
all others similarly situated

Plaintiff,
Case No15-cv-309SMY-PMF
VS.

GREG GOSSETTet al,

Defendars.
ORDER

This matter is before the Court on tHetion to DismisqDoc. 46)filed by Defendants
Adams, Albrecht, Anderson, Anderton, Ankrom, Arnett, Ausbrook, B. Bailey, G. Bailey,
Bailliez, Baughman, Baylon, Baylor, Beasley, J. Berry, N. Berry, BhtBewer,Bowers,
Boyd, Brace, Brant, Brooks, D. Brown, K. Brown, Bruce, Bucco, Buchanan, Butles,Cale
Campbell, Cannon, Caron, F. Carter, J. Carter, Cartwright, Cissell, Clark, Ctagglal,
Compton, Conklin, S. Conrad, T. Conrad, Cotton, Craddock, Curry, Dams, B. Davis, R. Davis,
Dean, Dees, Degroof, Derenzy, Dilg, Dircks, Donjon, Dorethy, Duncan, Easton, Ebers,
Eckelberry, Eldridge, Ellinger, Elliot, J. Engelage, W. Engelage, Endlisvaldi, Finney,
Fluder, France, Fricke, Furlow, Gangloff, Ginder, Gladney, Gébbsnell, Gossett, Gregson,
Guetersloh, Hamilton, Hammers, Hanks, Harmon, Harper, Harrington, K. Harrigrigs,H
Heiman, Heinzmann, Hepp, Hermetz, Herzog, Hirch, Holder, Hough, Howell, Hughey,
Hughhey, Hunter, C. Jenkins, M. Jenkidsster, B. Johnsodames Johnson, Justin Johnson, K.
Johnson, A. Jones, J. Jones, M. Jones, T. Jones, Kamp, Kidd, Koch, Krammer, Kulich, Lamb,
Laminack, Lampley, Lewis, Line, Livingston, B. Lloyd, J. Lloyd, Lockhart, Lohnes, t,uke

Maragni, Martin, Mason, Massey, Mays, Mtéler, McBride, McCann, McCormick,
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McMillan, Mennerich, Migneron, Milam, Mohr, Moll, Monical, Monroe, Morrill, Morris,
Moser, Mullin, Myers, Nalley, Ochs, Parker, Passmore, Patterson, Petkahgs FPhillips,
Piper, Porter, Provence, Pulliam, Ralston, Renk, Restoff, Richard, Rigdon, RivekteRaa,
Rowland, Sappington, Sawyer, Scott, Senn, Shehorn, Shelton, Shoultz, Simmons, Skaggs, D.
Smith, K. Smith, R. Smith, S. Smith, Stark, Stein, Stolworthy, Stout, Stuck, Stuffiel@aner,
Tate, Taylor, Thomason, A. Thompson, F. Thompson, Thousand, Tribble, Volk, Walljasper,
Walsh, Ward, Waters, Watkins, Weber, Wenzel, Westerman, Wilcoxen, WillisphyWWinka,
Winter, Wise, Witthoft, Yonaka, Yurkovich, Zang, Ziegler and Zolldbgfendants seek
dismissal ofPlaintiff's Complaint pursuant to F.R.C.P. Rules 12(b)(1) and 12(bR&)ntiff
filed a Response (Doc. 59). For the following reasons, the mot®®RASNTED in part and
DENIED in part.

Background

Plaintiff DemetriusRoss,an inmate at lllinois River Correctional Center, claims that
late April 2014 the lllinois Department of Corrections (IDOC) Special OpsimResponse
Team commonly known as “Orange Crush”, conducted a shakedbwallsfor the sole
purpose of causing humiliation and pain, in violation of the Eighth Amendment and 42 U.S.C. §
1983. He has filed suit on behalf of himself and “all others similarly situated”.

In his Complaint, Runtiff makes the followingllegations. On the date in question,
Orange Cruslofficers entered each wing of the faciliglling loudly and making “whooping”
noises while hitting their batons on walls, tables, doors and railifigs.officers ordered
inmates tdget asshole nakedturn around, bend over and spread their buttocks in front of the
officers (some of whom were femalé)lext, inmates were ordered to turn around éexck the

officers lift their genitalsand open their mouths with their fingers. Inmates who asked to wash



their hands before putting them into their mouths were told to “shut the fuck up” and were
threatened with segregation if they did not comply. Inmates were not allowed to put on
underwear when redressing.

After the stripsearch, officers ordered the inmates to face the wall and keep their heads
down The inmates were thdrandcuffed behind their backs with the palms of their hands
facingoutward and their thumbs pointed upwéreardless of whether inmates had a “front
cuff” permit for medical reasohs This was a particularly painful handcuff position and the
handcuffs were extremely tight. Any complaibtsinmatesor requests for medical staff were
met with threats of segregation and orders to “shut the fuck up” and “keep [ydunghead
down!”

Officers then orderethe inmates to line up and keep their heads down. Officers lined up
next to prisoners, hit their batons in their hands and chanted “punish the inmate” fdr severa
minutes. @ficersthen grabbed the back of each inmate’s head and slammed it violently into the
back of the prisoner in front of hinTheinmateswere orderedo stand in such a way thidweir
genitals were in direct contact with thettocks of thenmateahead othem—a position known
as “nuts to butts.Plaintiff's head was slammed down so violently that his glassesbroken
and hebecame dizzy and lightheaded

Once the inmates were in the “nuts to butts” position, officers shoved their batons
between each inmate’s legad jerked upwards, farg the inmate to straighten his legs while
keeping his back bent at a 8légree anglento the inmate in front of him. hE inmates were
forced to hold this formation and keeptheir genitals and buttocks in contact with the ates

in front and behind themvhile being marcheffom the housing wings to the gyifthe march



was long and painful. If an inmate raised his head, officers would either S&eski back
down or violently yank him from line, choke him and phth to theground.

At the gym, inmatesemained handcuffed anekere forced to face the wall with their
heads down ant remain in thig stress positidhfor several hours Defendant Albrechitstayed
in the gym with the inmatesDuring this time heyelled at the inmate&This is punishment for
all your sins!” Henstructed théenmates not to ask for water, medical attentiotoarse the
bathroom. After several hours, inmates were again marched in “nuts to butts” dortveatk to
their housing wng. Duringthe marches to and from the gym, officers laughed at and taunted the
inmates.

Upon returing to their cellsinmates foundhat theyhad been “tossedindthatnon-
contraband items such @smspurchasedrom the commissary and legad@uments had been
seized Required “shakedown slipg/hich are intended to provide documentatiorseized
property were either not provided to the inmates/ere inaccurateOfficers’ names were
obscured on the slips to conceal the identity o§#who participated in the shakedoww/hen
inmatesrequestedo see thevarden, the officex laughed. As a result of the shakedowmates
suffered physical injuesas a result of the shakedown, including back pain, neck pain, blurred
vision, headaches, dizziness and lightheadednéssywere denied medical attention and told
instead to file a grievance.

Orange Cruslbfficerscarried out the same shakedown at otB€C facilities including
Menard (early April 2014), Big Muddy River (May 2014) and Lawrence (July 2014). The
shakedownsvereexecuted pursuant to a policy implemented by IDOC supervisors including

Defendants Yurkovick (Chief of Operations for IDOC) and Wardens GoBsettkeman,

! Plaintiff names Steven Albrecht as a defendant, but uses the name “Albright” on page 16 of the Complaint. No
defendant “Albright” has otherwise been named. Accordingly, the Court infers that the allegations on page 16
refer instead to Defendant Albrecht.



Duncan and Butler. Inmates continue to be subjected to the shakedown procedure described
above. Plaintiff brings Eighth Amendment and 42 U.S.C. § 1983 claims for cruel and unusual
punishment (Count I), conspiracy (Count Il), failure to inéex (Count Ill) violation of the
Prison Rape Elimination Act (Count INdhd intentional inflictio of emotional distress (Count
V).
Discussion

Defendants requegeneral dismissaif the Eighth Amendment and § 1983 clairits
failure to state a clairpursuant to F.R.C.P. 12(b)(6%pecifically, Defendantsontendthat
Plaintiff's Complaint fails to describe any individual who may be responsibtaédalleged
conduct with reasonable particularagd insteadseeks to hold all 236 named individugisitly
liable. Defendantsalso move for specific dismissal of Count Il pursuant to Rule 12(fp(6)
failure to adequately state a claim for conspiracy.

When reviewing a Rule 12(b)(6) motion to dismis®g, Court must accept all allegations
in the Complaint as trueErickson v. Parduyss51 U.S. 89, 94 (2007) (citirBell Atl. Corp.v.
Twombly 550 U.S. 544, 555 (2007)). The federal system of notice pleading requires only that a
plaintiff provide a “short and plain statement of the claim showing that the plsasigitled to
relief.” Fed. R. Civ. P. 8(a)(2). Howevehgetallegations must be “more thabdts and
conclusions.’Pugh v. Tribune Cp521 F.3d 686, 699 (7th Cir. 2008)his requirement is
satisfied if the complaint (1) describes the claim in sufficient detail to give teadkeft fair
notice of what the claim is and the grounds upon which it rests and (2) plausibly surggdsis t
plaintiff has a right to relief abowee speculative levelTwombly 550 U.S. at 555ee Ashcroft v.
Igbal, 129 S. Ct. 1937, 1949 (200BEOC v. Concentra Health Seryv496 F.3d 773, 776 (7th

Cir. 2007). “A claim has facial plausibility when the plaintiff pleads factoatent that allows



the court to draw the reasonable inference that the defendant is liable fostoadnict
alleged.”Igbal, 129 S. Ct. at 1949 (citinpwombly 550 U.S. at 556).

Here,Plaintiff acknowledgeshat he cannot yet identify which officers were presént a
which housing units, “primarily because Defendants purposefully cattbalir identities to
evade responsibility for their misconduct...” (Doc. 59, p. Mdpwever,Plaintiff argues thait is
permissible under the Federal Rules of Civil Procedupteiadallegations regarding
defendants’ conduct as a gropending pretrial discoveryPlaintiff further arguethat it is
sufficient at this stage to allege that every officer used excessive forcet aga@mmsass member
and that each Defendant failedintervene.The Court agrees.

Correctional officersnay notbenefit from a plaintiff's inability to identify particular
officers who were involved in an alleged violation of inmate rigkidmore v.Page 358 F.3d
496 (#h Cir. 2004) (eversinga dismissal of claims where the prisoner plaintiff had been unable
to identify defendants and remanding for finding of facts). As the Seventnt@aurt has
noted,“[l] dentification of the responsible party may be impossible without pretrial digcove
Billman v. Indiana Dep't of Cory56 F.3d 785, 789 (7th Cir. 1995). Accordingly, at this
juncture, Plaintiff's inability to identify individual defendants is not groufiglismissal.

Defendants’ argument for dismissal@bunt Illikewise fails. Twomblydoes, as
Defendants correctly state, require more than a bare assertion of consg@edctl. Corp. v.
Twombly 550 U.S. 544, 566 (2007) Factual allegations must be enough to raise a right to
relief above the speculative leveld(at 555 and musplausiblysuggest an agreement between
the defendantdd at 557). However,Twomblydoes not limitthe Cours examinatiorof the
sufficiency of the allegation® thosewithin the conspiracy count alon®ather, he Courtmay

look to the allegations of the Complaint in its entinetynaking its determination Here, the



Court findsthatthe allegations as a whole plausibly suggest an agreement between the
defendants andire therefore sufficient to survidefendants12(b)©) motion

Next, Defendantasserthat Plaintiff lacks standing to bring claims arising frira
allegedshakedownat facilties other than lllinois Riveaind thereforedismissals appropriate
pursuant to F.R.C.P. 12(b)(1). The Seventh Circuit has addresssallilyeof a plaintiff to
bring an action under these circumstanceshesd, “I f all the defendants took part in a similar
scheme that was sustained either by a contract or conspiracy,... it is apprapjoat as
defendants even parties with whom tiz@medclass representae did not have direct contact”
pursuant to th@uridical link doctrine. Payton v. Cnty. of Kan&08 F.3d 673, 679 (7th Cir.
2002) (emphasis in originalAs theCourthasdetermined the allegations of conspiracy are
sufficient to plausibly suggest an agreement between the defendants, nonsikteayton,
discovery with respect to class certification issues is necesstone the Court may properly
asses$he standing fothe putative class representativAccordingly, Plaintiff's Complaint
survivesl2(b)(1)dismissal at this stage.

Turning to the nexbasisfor Defendants’ motion, Defendant Stolworidmgues the
Prison Rape Elimination Act (PREApdsnot create a private cause of action araves for
dismissal ofCount IV of Plaintiff's Complaint Absent an explicit authorization of a private
right of action in the language of the statute, a court may imply a private night there is
clear indcation in the text and structure of the statute that Congress intended to c¢reate a
individual right. Gonzaga Univ. v. Do&36, U.S. 273, 286 (20n2

While thePREAwas intended in part to “increase the accountability of prison officials
and to “protect the Eighth Amendment rights of FatjeState, and local prisoner@?2 U.S.C.

815602), nothing in the language of the statute establishes a private right of antfawt, the



section of thestatuteaddressing prevention and prosecutsdirected towardhe National
Institute of Corrections which is appropriated funds for establishing an informah
clearinghouse, conducting training and compiling annual reports for Comggasding the
activities of the Department of Justice regardinggn rape abatement. 42 U.S.C.A. § 15604.
The statute otherwise ebteshes findings of facts, sets forth statistiexites research, adopts
standards and provides for grant money.

Further, no courthathasconsideedthe issue has found thapavate right of action
exists under thetatute Amaker v. Fischer2014 WL 4772202, at *14 (W.D.N.Y. Sept. 24,
2014. See Also Krieg v. Steel99 F. App'x 231, 232 (5th Cir.2015) (citing casé€xjllen v.
YamaokaNo. CIV. 14-00577 SOM, 2015 WL 793085, at *3 (D. Haw. Feb. 25, 2(@itt)g
cases)Porter v. Jennings2012 WL 1434986, at *1 (E.D.Cal. Apr. 25, 2012) (citing cases).
This Court likewise findshat the FREA does not create a private cause of actidocordingly,
the Court GRANTS Defendants’ motion as to this claim and DISMISS&S®t 1V of Plaintiff's
Complaint with prejudice.

Finally, Defendantsontendhat Plaintiff'sintentional infliction of emotional distress
claimis barred by sovereign immunigndbecause the lllinois Court of Claims has exclusive
jurisdiction to hear claims against the state, this Court lacks jurisdiction ovetifPdastate law
claim. However,[A] state employee's soveretignmunity defense does not impact a federal
court's jurisdiction over a caseFields v. Wharrie672 F.3d 505, 518 (7th Cir. 201@)ting
Rodriguez v. Cook County, Illingi€64 F.3d 627 (7th Cir.2011)). Therefore, the Court will not
dismiss Count V for lack of jurisdictiorAdditionally, “Sovereign immunity affords no
protection...when it is alleged that the State’s agent acted in violation of statutory or

constitutional law or in excess of his authority Healy v. Vaupel548 N.E.2d 1240,1247 (lll.



1990). As Plaintiffs Complaint specifically allegeBefendants acted in violatiai
constitutional law, dismissal of Count V is not substantiated
For the foregoing reasons, Count IV of Plaintiff's Complaim@iSM |1 SSED with

PREJUDICE. The motion iDENIED as to Counts,lll, Ill and V.

IT I1SSO ORDERED.

DATE: January 28, 2016 g _Staci M. Yandle
STACI M. YANDLE
DISTRICT JUDGE




