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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JAMES OWENS )
Plaintiff, ))

V. ; Case No. 16V/-327-SMY-RJD
KIMBERLY BUTLER, et al., ))
Defendants. ))

MEMORANDUM AND ORDER

YANDLE , District Judge:

Before the Court i©efendantimberly Butler's Motionfor Summary Judgmer{Doc.
43). Plaintiff James Owenss an inmate with the lllinois Dgartment of Correction§IDOC").
On January 15, 20140wensfiled suit aganst IDOC correctional officers and employees
allegng variousviolations ofhis constitutional rights Owens v. Butler, 3:14cv-55-NJR-DGW,
Doc. 1(S.D. lll.). The Court severed Plaintiff's claims into separate actiondarch 25, 2015
(Doc. 2) The instant action pertains Rdaintiff's claimthaton December 22, 201Defendants
John Doe #10 and John Doe #dibjected him to excessive forge violation of the Eighth
Amendment. (Id.) Defendant Kimberly Butlewas added in her official capacigthe warden
of Menard Correctional CentétMenard”), for the sole purpose of identifying the John Doe
defendants. I¢.)

Butler now movesfor summary judgmenbn Owens’ claim thatthe two John Doe
defendants subjected him to excessive foare the baseshat Owenshas not amended the
complaint to identify the John Doe defendants Hrat the statute of limitations bars Plaintiff

from doing so Plaintiff assertghat the limitations period is equitably tolled and that Defendant
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is equitablyestopped from asserting the statute of limitations defdfgethe following reasons,
the CourtGRANTS Defendant’s motion.

Pursuant to Federal Rule of Civil Procedure 56(ag¢ Court “shall grant summary
judgment if the movant shows that there is eogne dispute as to any material fact and the
movant is entitled to judgment as a matter of laim’ruling on a motion for summary judgment,
the Courtmust ‘examine the record and all reasonable inferences in the light most favorable to
the non-movingarty” Spurlingv. C & M Fine Pack, Inc., 739 F.3d 1055, 1060 (7th Cir. 2014)
Summary judgmentvill be denied ¥ a material issue of fact exists that would allow a
reasonable jury to find in favor of the non-moving parthd’

Defendant arguethat, based orthe current posture ofhis case Owens’ claim against
JohnDoe defendantst10 and #11 can no longer proceed. On April 16, 2015, the Court advised
Owensregarding his responsibility for identifying the John Doe defendants and added the
warden of Menaras adefendanto assistOwens infulfilling that responsibility(Doc. 9) On
June 22, 2015, the Court set the initial discovery deadline for June 3,(R6&618). On
Owens’motiors, the discovery deadline was extended to November 30, 2016 (Docs. 34, 41).

The record reflectfOwens’ extensive efforts to identify the John Doe defendants,
including providing the physical descriptions of the John Doeen@ants,serving written
discovery andconductingdepositions of supervisory correctional officers. However, these
efforts have not resulted in the identificatiohthe John Doe defendants. Moreover, in light of
these futile efforts and the consideralpassage of time since the alleged excessive force
incident,the Court is not persuaded that further discovery would be fruikithough Owens
assertghat the alleged excessive force incident was recorded on camera, therevislence

suggeting that thedefendants have refused to produce it or tleabrding currently exists.



NeverthelessOwens now seeks to conduct additional discovery for the purpose of
identifying the John Doe defendartsDefendant arguethat even if Owensreceived that
opportunity and identified the John Doe defendant#is point, the statutef limitations would
bar hisclaim.

The applicabldimitations period is Illinois’ tweyear statute of limitations for personal
injury claims. Johnson v. Rivera, 272 F.3d 519, 521 (7th Cir. 2001). According to the
Complaint, thealleged excessive force incident occurred on December 22, .200ivens
commenced this lawsuit on January 15, 2018ignificantly, even ifOwenswas now able to
identify the John Doe defendants would be unable to rely on the relation back doctfore
purposes of the statute of limitationSee King v. One Unknown Fed. Corr. Officer, 201 F.3d
910, 914 (7th Cir. 2000)'We have consistently held that Rule 15(c)(3) does not provide for
relationback under circumstances, such as here, in which the plaintiff fails to identityofier pr
party”). Therefore, in the absence of applicable equitable doctrines, the statirgtations
bars Plaintiff's claim against John DBefendants#10 and #11.

Owens seeks to invoke the doctrine of equitable tolling, arghiaidhis due diligence in
seeking the John Doe defendants’ idéggiequitably tolls the statute of limitationSEquitable
tolling permits a plaintiff to avoid the bar of the statute of limitations if despite all due diligence
he is unable to obtain vital information bearing on the existence of his ckmith v. City of
Chicago Heights, 951 F.2d 834, 839 (7th Cir. 1992). To demonstrate due diligéheens

relies on his efforts to iaify the John Doe defendants through discovery. (Doc. 45-&t 6

! Plaintiff did not request a further extension of the discovery deadlioil@r to continue his efforts to identify the
JohnDoe defendants until Defendant @lthe instant motion (long after the discovery closed).

2 Indeed, the record reflects that the limitations period had elapsed by #ePtaimtiff filed the complaint.
However, the Court allowed Plaintiff's claim togeeed at the screening stage because statute of limitations issues
are generally resolved at the summary judgment stage, andfP&ogped short of pleading himself out of court.

See Richardsv. Mitcheff, 696 F.3d 635, 637 (7th Cir. 2012pgan v. Wilkins, 644 F.3d 577, 582 (7th Cir. 2011)
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However, the statute of limitations b&svens’claim even if the Couffinds that Plaintiff
exercised due diligence in attempting to identify the John Doe defendants in discwery
allegedexcessive forcéncidentoccurred on December 22, 2011. (Doc. 1.) Thus the 2 year
limitations period had expired whé&wensfiled this case and there is no evidence of any efforts
by him to identify these defendants prior to filing suit.

Owensalsoseeks to invoke the doctrine of equitable estoppel, arghatgDefendant is
equitably estoppeftom asserting thetatute of limitations defend®ecause Defendant has taken
stepsto preventhim from complying with the statute of limitations. “Etplile estoppetomes
into play if the defendant takes active steps to prevent the plaintiff frorg suitime, as by
promising not to plead the statute of limitationsSnith, 951 F.2d at 840. “[Tkn traditional
elements of equitable estoppel are: (13representation by the party against whom estoppel is
asserted; (2) reasonable reliance on that misrepresentation by the pariygaesewppel; and
(3) detriment ¢ the party asserting estoppell”’aBonte v. United Sates, 233 F.3d 1049, 1053
(7th Cir.2000) “However, in suits against the government, one must also establish affirmative
misconducton the part of the government.Id. “Affirmative misconduct is more than mere
negligence.lt requires an affirmative act to misrepresent or misfe&d

Owensargues that Defendant’'s misrepresentations prevdmntedrom discovering the
identity of the John Doe defendantSpecifically, he asserts thBefendant did not identify the
John Doe defendants, did not produce any photographs of the guards and did not produce a video
of the December 2011 incident, despite the existence of the video. Review of thenrgiscov
documents offered by Plaintiff reveals that Defendant did not identify the Johddbaedants,

citing a lack of personal knowleddaut provided Owens witha roster of employees that worked



on December 22, 2011. The Court perceives no deficiencies in Defendant’s responselthat
constitute affirmativenisconduct.

On November 30, 2015, Plaintiff requested a court order for Defendaptotiuce
photographs of Menard Correctional Cergerployeeghat resembled Plaintiff's description of
the John Doe defendantéDoc. 26.) Generally, parties must respond to discovery requess.
Fed. R. Civ. P. 33(b)(1); Fed. R. Civ. P. 34(b)(2). However, this requaestlirected to the
Courtin a reply brief in support of a motion to compeihich was filed two weeks after the
Court’s decision on the motion. Given the context of the reqDestndant’s failure toeespond
to therequestdoes notonstitute an affirmative act to misrepresent or mislead.

Regarding Defendant’allegedfailure to produce the video recordin@wenscites the
deposition testimongf Major John M. Carter, a correctional officand Defendant’s discovery

responsestatirg that no such video recording exists. The relevant deposition testimony is as

follows:
Q: And does this area-is the front door under camera surveillance?
A: Yes.
Q: Is that camera on the inside or the outside of the building?
A: The inside.
Q: And do you know what happens with that film?
A: 1do not.
Q: Soyou don't know if it's saved or how long it's saved by Menard?
A: Do not know that.

(Doc. 456 at 20.) While Carter’stestimony implies that a video recording once existed, it does
not establishts current existenceMoreover, Defendant served the discovery response asserting
the nonexistence of the video recording in December 2016, five years after ted akegssive
force incident. No evidence suggests that the video recordixiged at the time Owens filed
suit, that itis or waswithin Defendant’s control or that Defendant is otherwise able to produce

the video recording but refuses to do so.



At this point, Owens has not identified the John Doe defendants even thoughleeha
given reasonablgime andopportunity to do so. Moreover, at this juncturethe statute of
limitations bars Plaintiff's claim in the absence of applicable equitable doctrinasne exist.
Accordingly, Defendant Kimberly Butler's Motion for Summary Judgment (Do8) #&
GRANTED. Because the identification of the John Doe defendants is no longer at issue,
Defendant Butler i®DISMISSED from this action. The Clerk of Court iDIRECTED to enter
judgment against Plaintiffames Owenand in favor of Defendastiohn Doe #10 and John Doe

#11 Asthere are no remaining claimbgetClerk is furtheDIRECTED to close this case.

IT IS SO ORDERED.
DATED: June 14, 2017
s/ Staci M. Yandle

STACI M. YANDLE
United States District Judge




