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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DEREK DOUGHERTY,
Plaintiff,

)
)
)
)
VS. ) Case No. 3:15-cv-00396-M JR
)
JOHN LAKIN, )
GARY BOST, )
MIKE HARE, )
ROBERT BLANKENSHIP, )
ROBERT HALLENBOCH, )
PAUL SARBAGE, )
CRAIG REICHART, )
MIKE TASSOME, )
TIM WALKER, )
STEVE RIDINGS, )
TOM SHMIDT, )
DON MCNAUGHTEN, and )
DREW BECKLEY,* )
)
)

Defendants.

MEMORANDUM AND ORDER

REAGAN, Chief District Judge:

Plaintiff DerekDoughertyis currently incarcerateat the Vandalia Correctional Center in
Vandalia, Illinois, but was previously incarcerated at the Mad@ounty Jailin Edwardsville,
lllinois. (Docs. 10 & 14) Proceedingpro se Doughertyhas filed @ amended complaint
pursuant to 42 U.S.C. § 19&8ainstvariousMadison Countyfficials, allegng thatthey did not
give him proper medical care, illegally seized his property, retaliatedsadam, and exposed

him to inhumane conditions. (Doc. 10 at 10}3Boughertyseeksnoneydamages(ld. at9.)

! Dougherty has namadifferent defendants in his amended complaint as compared to his initial
one, and his amended complaint contrdMelinessComm:Nat’l v. Wellness Hous&0 F.3d 46,

49 (7th Cir. 1995). Accordinglyhe CLERK is DIRECTED to update the docket as reflected

in the caption above, and to remove those defendants not named in the amended complaint.
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This matter is now before the Court for a preliminary revievibofighertys amended
complaint pursuant to 28 U.S.C. 8 1915A. Under 28 U.S.C. 8§ 1915A, the Court shall review a
“‘complaint in a civil action in which a prisoner seeks redress from a goveranggrity or
officer or employee of a government entityDuring this preliminary reviewnder8§ 1915A, the
court “shall identify cognizable claims or dismiss the complaint, or any portiothef
complaint] if the complaint “is frivolous, malicious, oails to state a claim on which relief may
be granted” or if it “seeks monetary relief from a defendant who is immunesinomrelief.”

Background

According to Dougherty’s amended complaint, he was initially hoase¢de Madison
County Jail as a pmeal detainee oror aroundrFebruary 17, 2015. (Doc. 10 a&110.) During
his tenure as a detained the jai] Doughertysays thainmates were exposed to a number of
improper policies related to medical care: the jail uses depatiesr thamursesto hand out
medications;the jail does not provide twentipur hour care to inmates; and the jail only
provides inmates with access to medical staff for questions about prescriptions pbint
during the day.(ld. at 1316.) Dougherty goes on to alethat he was exposed to improper
conditions at the ja# the jail is too coldDougherty’scell was infested with ant§ougherty
was not provided clothes over and above the jumpsuit given to detainddbere were sewage
leaks that were not propertyeaned upn Dougherty’s unit. $ee idat 2434.)

Beyond these claims, Dougherty also says that he began suffering fromatsl@manal
pain and constipation shortly after he arrived at the jéidl. at 1617.) He first saw Nurse
Unfried related tothis problem and she gave him an unknown drug for treatment, seemingly on
the orders of Dr. Blankenshigld. at 17.) The pill did Dougherty no good, so heturned to the

jail's infirmary a few days later (Id. at 1819.) This time he saw Rushing, wlgave him a
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different pill and said she would discug® matter with Dr. Blankenship(ld.) After a “few
days,” Dougherty was still suffering from “relentless” abdominal pain, sduestedanother
sick call visit. (Id. a 19.) Hewas seen by Unfried, who told him she would put in for him to see
Dr. Blankenship. (Id. at 1920.) That visit never happened Dougherty was told that
Blankenship “decides who gets to see himand Dougherty went without further treatment
durning theremainderof his time at the jail.(Ild. at 2023.) Dougherty wrote to Bostt some
unspecified point, but he did not receive a responSee {dat 2123.)

Over and above claims related to Dougherty’s medical care, Doughertgisdssses
number of other issues he experienced at the jail in his amended complaint. For one, s says t
Deputy Hare was present for one of his sick call visits, and improperly lodkad medical
records and found out that he was suffering from constipatidnat(2621.) Next, he says that
Hare threw a milk carton at several detainees in Dougherty’s cell in April, 20tbafter that
called DoughertyDick Dougherty”and slammed doors at the priseactions which Dougherty
said “seemed like” some kind of retaliation for unspecified lawsuits filedhioptes. Id. at 277
29.) Finally, Dougherty claims that Hallenboch improperly seized his clothessrdpobperty
during a shakedown and did not provide a shakedown slip after the sddrett.2%27.)

Dougherty filed his initial complaint on April 9, 2015, and that complaint was ssadi
with leave to replead on May 1, 2015. (Doc. 8.) On June 1, 2015, Dougherty filed his amended
complaint. (Doc. 9.) Since filing his amended complaint, Dougherty’s timbeaMadison
County Jail has ended, and he is now housed at the Vandalia Correctional Center. (Doc. 14.).

Discussion
Dougherty’s amended complaintasbit long and hard to follow, making it difficult for

the Court to parse his complaint into divisible claims for screening under 8§ 1915A.
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Nevertheless, to facilitate the management of future proceedings, and inaaceowith the

objectives of FederdRules of Civil Procedure 8 and 10, the Court will do its best to break the

claims in Dougherty’pro secomplaint into numbered counts, as shown below. Any claims not

enumerated below should be considered dismissed without prejudice. The partiesCGuoatt

will use these designations in all pleadings and orders, unless otherwiseddbgdhe Court.

The designation of these counts does not constitute an opinion as to their merit.

COUNT 1:

COUNT 2

COUNT 3:

COUNT 4:

COUNT &:

COUNT 6:

COUNT 7:

COUNT 8:

COUNT 9:

Blankenship, Rushing, Unfried, and Bost provided impropee dar
Dougherty’sabdominal pain, in violation of the Fourteenth Amendment.

Blankenship, Rushing, and Unfried failed to provideugherty with
information about the medications used to treat his constipation and
abdominal pain, in violation of the Fourteenth Amendment.

Bost and Lakin failed to provide Dougherty with proper grievance
process, in violation of Dougherty’s constitutional rights.

Bost and Lakin instituted medical policies at the jail that violated
detaineestue process and equal protection rights

Hare retalited against Doughertlgy throwing a carton of milk at him,
calling him “Dick Dougherty” rather than “Derek Doughertyadnd
slamming doors at the jail, in violation of the First Amendment

Hare looked at Dougherty’s medical file and learned of his abdominal
issues, in violation of Dougherty’s constitutional and statutory rights.

Blankenship, Major, Unfried, Rushing, and Bassets failed to provide
medical care to Dougherty afta sewage leak at the jail, in violation of
the Fourteenth Amendment.

Bost, Lakin, and other jail guards exposed Doughtstynappropriate
conditions of confinement, in violation of the Fourteenth Amendment.

Hallenboch improperly seized Dougherty’s property during a shakedown
at the jail, in violation of his constitutional rights

Doughertys amended complaint focuses on thedicalcare he received at the jail for

his abdominal pain and constipatiaso the Court will start thef€ount 1). Because Dougherty
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was a detaineduring the events at issue, his claims arise under the Fourteenth Amendment of
the United States Constitution, rather than the Eighth Amendntemith v. Sangamo@nty.
Sheriff's Dep’t 715 F.3d 188, 191 (7th Cir. 2013). That said, the elements of a medical claim
are roughly the same under both amendments: to make out a claim, a detainee geuttadlle

he had a serious medical condition and that jail staff behaved recklessly in response t
Pittman ex rel. Hamilton \Cnty.of Madison, Ill, 746 F.3d 766, 775 (7th Cir. 2014).

For screening purposes, Dougherty has alleged the existence of an objesn@iy
medical condition. An objectively seriow®ndition is “one that hadeen diagnosed by a
physician as mandating treatment or one that is so obvious that even a lay persbaasiyl
recognize the necessity for a doctor’s attentiokViynn v. Southward®251 F.3d 588, 593 (7th
Cir. 2001). Factors that indicate a seri@osditioninclude “the existence of an injury that a
reasonable doctor or patient would find important and worthy of comment or treatment; the
presence of a medical condition that significantly affects an individdally activities; or the
existence of leronic and substantial pain.Gutierrez v. Peters111 F.3d 1364, 1373 (7th Cir.
1997). While it is a close cas®ougherty’s claims ofevereabdominal pain and constipation
put forth an arguably serious condition, at ledsicreeningeview. See idat 1372 n.7.

Whether Dougherty has alleged reckless conduct is a defelngldiefendant inquiry.

He has alleged enough concerning some aspec@@r.oBlankenshifs care he says that
Blankenship refused to see him destite fact that he was referréal him for care, and that is
just enoughto state a arguableclaim against him at this early stage of the castowever,
Dougherty’s efforts to yoke other individuals into this claim must be rejectedalleiges that
Rushing and Unfried were involved his care but neithemartyis named in the caption or the

list of defendants, sthey cannot be treated as defendaintghis case SeeMyles v. United
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States416 F.3d 551, 5552 (7th Cir.2005) (defendant must be “speciffied] in the caption).
addition, Dougherty attempts topeBost into this clainmby saying that he sent him a letter and
Bost did not respond While a prisoner can sometimes state a claim against an official when a
communication advisebe official of a danger and he fails &t, Dougherty provides next to no
information about the correspondence he sent to Bost concerning his medicabtsiheejail-

he says nothing about the date of lkeiter and provides only summary allegations about what
was in his communications to Bost. Without more information about the letter, he has not
provided the minimal “factual content” necessary to state a claim against himAsiaeoft v.

Igbal, 556 U.S. 662, 678 (2009). AccordingGount 1 may proceed as tOr. Blankenship, but
mustbe dismissed without prejudice as to Bost, Unfried, and Rushing.

Dougherty next alleges thaBlankenship and other$ailed to provide him with
information about his medical care prior to treatmdéfupt 2). While some circuits have
recognized an independent claim for a failure to provide informatioa poisoner prior to
treatmentPabon v. Wright459 F.3d 241, 24%0 (2d Cir.2006), he Seventh Circuit has not yet
decided whethethat kind of claim is viableCox v. Brubaker558 F.App'x. 677, 679 (7th Cir.
2014). Even if such a claim wagalid in this circuit, Dougherty’s claim here must fail, as he has
not alleged the requirements imposed on those claims in other cirtigithas not allegetthat a
lack of information led him to undergo treatmémat he would have refused thatmedical staff
at the jail failed to fill him in on the risks in an effort to force treatmé&ueAlston v. Bendheim
672 F.Supp.2d 378, 384 (S.D.N.Y2009) (citing Pabonand holding that an inmate trying to
raisesuch a claim “must allege” that the failure to provide informaticeu$ed him to undergo
medical treatment that he would have refused had he been so informed” and thdidia¢s*“of

failure was undertaken with deliberate indifference,” as it would iflioad staff “withheld
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information from [the prisoner] for the purpose of requiring [the prisoner] to accept
[treatment]). Accordingly,Count 2 must be dismissed without prejudice.

Dougherty goes on to claim that Bost and Lakin failed to provide himamtadequate
grievance process to air his medigabblems Count 3). This claim is a nosstarter: the
Seventh Circuit has rejected any fstanding due proces$aim concerning a prison’s grievance
process. Seeg e.g, Courtney v. Devore595 F. App'x618, 62621 (7th Cir. 2014) (noting that
“state grievance procedures do not create substantive libestgsta protected by due process,
and the “mishandling” of those grievances states no glawensv. Hinsley 635 F.3d950,
953-54(7th Cir. 2011) (“Prison grievance procedures are not mandated by the Finstiera
and do not by their very existence create interests protected by the Due Ptagsss C. .").
Rather, the right to a grievance procedure exists only to ensure access to the Seerts
Grieveson v. Anderspb38 F.3d 763, 772 n.3 (7th Cir. 2008) (noting that the “procedural right”
concerning the handling of grievances exists “to ensure that prisortedetanees can access
the courts”). Here, Dougherty has not alleged a batoiezourt, and his “invocation of the
judicial process” points in the opposite directiodntonelli v. Sheahar81 F.3d 1422, 1430 (7th
Cir. 2009). More to the point, it would be tough for Dougherty to allege that grievanes is
blocked his way to cati—if officials “do not respond to a properly filed grievance or otherwise
use affirmative misconduct to prevent a prisoner from exhausting,” the greesgsiem would
be unavailable, and the way to federal court would be clBate v. Chandler438 F.3d 804,
809 (7th Cir. 2006) (prison remedies deemed exhausted remedies where “prison oféogals
responsible for the mishandling of [a prisoner’s] grievance”). In any eventsge&ougherty

has not alleged a barrier to co@unt 3 must be dismissd without prejudice.
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Dougherty next takes issue with a number of policies put in place by Lakin and Bost
concerning medical care at the jail: he says that deputies dispense medittaiahg, jail does
not have twentfour hour access to medical caend that medical staff are not provided
frequently enough for prisoners to ask questions about their Caumt(4). Thewrinkle with
these claims is that Dougherty does not explain how tjaglspractices violatedis rights or
injured him; he merely alleges that these policies affeatedpecifieddetainees For example,
on the medication pointDoughertydoes not allege in his current complaint that deputies
dispensed medications to himthe only mediatiors he mentions in his amended comipt
were given directly to him by Rushingr Unfried. A plaintiff typically cannot bring a claim
concerning injuries to others but can only sue for injuries “taiMs interests’ Laskowksi v.
Spellings 546 F.3d 822, 825 (7th Cir. 2008Because Dougerty does not offer any allegations
as to how these policies impacted h@ount 4 must be dismissed without prejudice.

Doughertyalso sayshat Hare retaliated against him and other inmates for filing lawsuits
against officials at the jail by throwing a small carton of milk at him, calling &iname and
slamming doorsQount 5). To put forth a retaliation claim, a plaintiff must “plausibly allege”
that he “engaged in activity protected by the First Amendment,” that he “sutierediverse
action that wuld likely deter future First Amendment activity,” and that the “First Admeent
activity was at least a motivating factor in the defendants' decision to retakstetana v. Cook
Cnty. Bd. of Review679 F.3d 614, 622 (7th Ci2012). Here, Dougherty does not provide any
details about the lawsuits that he says motd/étare and does not definitively allege that Hare
was motivated by those lawsuitdn addition Dougherty does natlaim that Hare’s actions
would deter an ordinary person from engaging in future First Amendmamnityacand the

isolated actionkie mentions appede minimis See Bart v. Telford77 F.2d 622, 625 (7th Cir.
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1982) (“It would trivialize the First Amendment to hold that harassment for exegdhe right
of free speech was always actionable no matter how unlikely to deter a persadinaiy
firmness from that exercise . . . ."Accordingly,Count 5 must be dismissed without prejudice.

Dougherty next allegethat Hare improperly looked at his medical file, and from that
information learned oDougherty’sconstipation woesQount 6). To the extent Dougherty is
attempting to raise a claim under the Health Insurance Portability arauitebility Act, this
claim is meritless, as there is no private righaiction under that statute€Carpenter v. Phillips
419 F. App’x 658, 659 (7th Cir. 2011). In addition, the Seventh Circuit has not explicitly
recognized the viability of any constitutional medical privacy claim for temaFranklin v.
McCaughtry 110 F. App’x 715, 7189 (7th Cir. 2004)Anderson v. Romey@2 F.3d 518, 523
24 (7th Cir. 1995). Those circuits that have recognized such a cause of action itetrict
disclosures of sensitive information by guards to other inmates, not discloSum@ssensitive
information to other officials within a prisonSee Franklin 110 F. App’x at 719 (noting other
circuit authority on this point and indicating that viable claims were restrictedsendgisation of
“intensely private medical informatidnsuch as HIV status or transsexualisiMpore v. Prevp
379 F. App’x 425, 427 (6th Cir. 2010) (limiting right of privacy to disclosures of highly private
and sensitive information to “other inmates,” rather than other correctionsrefficéHere,
Doughety does not allege a disclosure of a sensitive piece of medical information, ndredoes
allege that the information at issue was disclosed to prisor&sssuch he has not stated a
constitutionalprivacyclaim, soCount 6 must be dismissed without préjae.

Dougherty goes on to allege that several medical officials at the—jaiamely
Blankenship, Major, Unfried, Rushing, and Bassetbould have provided him care after one of

the sewage leaks at the jail, which caused unspecified detainees to suffer danhes and
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“upset stomachs”Gount 7). This claim fails against Major, Unfried, Rushing, and Bassets
because they were not named in the caption or the defendant list for this caseg rined they
cannot be considerefarties. Myles 416 F.3dat 551-52 And this claim fails against
Blankenship because Dougherty does not allege that hereslffieom any serious medical
condition related to the sewage lealr does he allege that Blankenship knew of a need for
treatment linked to the sewage problem but turned a blind Sge. Cavalieri v. Shepar@21
F.3d 616, 627 (7th Cir. 2003) (to bring a claim, a party must allege that a defendant fkhew o
risk,” not “just should have known”)SoCount 7 must be dismissed without prejudice.

The rest ofDougherty’sclaims relate todefendantsvho are no longer parties to the
above counts: he says that he was exposed to impropeitions at the jaiby Lakin and others
(Count 8), andthat his property was wrongly seized by Hallenb@bunt 9). The defendants
linked to those claimsust be dismissed on misjoinder grounds. Under Federal Rule of Civil
Procedure0, a plaintiff may join as many defendants as he wants in one action so long as “any
right to relief is asserted against them jointly, severally, or in the alternaitiveespect to or
arising out of the same transaction, occurrence, or series of transactionroeroxzziand“any
guestion of law or fact common to all defendants will arise in the acti¢Ed. R. Civ. P.
20(a)(2). What a plaintiff cannot do under Rule 20 is join unrelated claims against separate
groups of defendants in one suit — a “litigant cannot throw all of his grievances agaiss of
different parties, into one stewpotWheeler v. Wexford Health Souscénc, 689 F.3d 680, 683
(7th Cir. 2012). This barrier against mwdefendant, muliclaim suits avoids the procedural
“morass” that comes with these types of cases, and also ensures that inméteg) fags and
incur strikes as envisioned by theden Litigation Reform Act.George v. Smith607 F.3d 605,

607 (7th Cir. 2007). Here, Dougherty’s claims against Lakin and the othpejadnnel linked
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to his conditions at the jail and the seizure of his property are unrelated to his suclaung
against Blankenship concerning his medical care, so these defendants must $sedismm

this case. See Owens635 F.3d at 952 (permitting a court to eewr dismiss in misjoinder
matters). Dougherty is free to bring claims against these defendantepamte action, if he
wishes. The Court takes no position as to the merits of these claims at this time.

One closing note is in order concerning a motion Dougherty filed afteulbraittedhis
amended complaint in this case. On July 10, 2015, Dougherty filed a motion to “admit
evidence” concerning a letter he received about the milk throw by Hare from ahgat@ with
the Department of Correctionghich says that Hare acted with no malicious intent when he
underhandedly tossed a milk cartorDatughertyin April 2015. (Doc. 12.) This motion seems
to be an efforby Doughertyto add to the retaliation count in his complatdismissed without
prgudice above- in a piecemeal fashion. The motion must be deniedDoifghertywishes to
augment the factual allegatiofe any of the counts in his complaint, he miilst an amended
complaint in accordance with Federal Rule of Civil Procedure 15 and LocallRudle Because
an amended complaint supersedes and replaces all previous ones, the amended complaint mus
contain all of the relevant allegations supporting each claim and must standwn.itSlannery
v. Recording Indus. Ass’n of A354 F.3d 632, 638 n.1 (7th Cir. 2004). Once more, under the
Court’s local rules, all new material in the amendenhplaint must be underlined.

Disposition

IT IS HEREBY ORDERED that COUNT 1 shall PROCEED against
BLANKENSHIP. COUNT 1is DISMISSED without preudice as to all other defendants.

ITISFURTHER ORDERED thatCOUNT 2 is DISMISSED without preudice.

IT ISFURTHER ORDERED thatCOUNT 3 is DISMISSED without preudice.
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IT ISFURTHER ORDERED thatCOUNT 4 is DISMISSED without preudice.

IT ISFURTHER ORDERED thatCOUNT 5is DISMISSED without preudice.

IT ISFURTHER ORDERED thatCOUNT 6 is DISMISSED without preudice.

IT ISFURTHER ORDERED thatCOUNT 7 is DISMISSED without preudice.

IT IS FURTHER ORDERED that COUNTS 8 and 9 are DISMISSED without
prgudice, as LAKIN, BOST, HARE, HALLENBOCH, SARBAGE, REICHART,
TASSOME, WALKER, RIDINGS, SCHMIDT, MCNAUGHTEN, and BUCKLEY were
improperly joined. These defendants Bt&M | SSED from this case.

IT ISFURTHER ORDERED that Plaintiff’'s motions for service gdrocess (Doc. 3 &
Doc. 9) arecGRANTED IN PART. Service will be ordered as indicated below.

IT IS FURTHER ORDERED that the Clerk of Court shall prepare for Defendant
BLANKENSHIP: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a
Summons), and (2) Form 6 (Waiver of Service of Summons). The CIBHRIECTED to mail
these forms, a copy of the complaint, and this Ordéndé®efendant’s place of employment as
identfied by Plaintiff. If the Defendant fails to sign and return the Waiver of Service of
Summons (Form 6) to the Clerk within 30 days from the date the forms were sengrthshall
take appropriate steps to effect formal service, and the Court wilkedhe Defendant to pay
the full costs of formal service, to the extent authorized by the Federal R@esl ¢frocedure.

IT ISFURTHER ORDERED that,if the Defendant camo longer can be found at the
work address provided by Plaintiff, the employer shall furnish the Clerk with ¢fenBant’s
current work address, or, if not known, the Defendant’'skiastvn address. This information

shall be used only for sending the forms as directed above or for formallyreffeervice. Any

Pagel2 of 14



documentation of the address shall be retained only by the Clerk. Address irdorstnatil not
be maintained in the court file or disclosed by the Clerk.

IT IS FURTHER ORDERED that Plaintiff shall serve upothe Defendant (or upon
defense counsel once an appearance terexl) a copy of every pleading or other document
submitted for consideration by the Court. Plaintiff shall include with the ofigisyaer to be
filed a certificate stating the date on which a true and correct copy of the elutcwas served
on Defendant or counsel. Any paper received by a judge that has not beentfildtev@lerk or
that fails to include a certificate of service will be disregarded by the Court.

Defendantis ORDERED to timely file an appropriate responsive pleading to the
complaintand shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgeStephen C. Williamé$or further pretrial proceedings.

Further, this entire matter REFERRED to United States Magistrate Judge Stephen C.
Williams for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 636(c),
should all the parties consent to such a referral.

IT IS FURTHER ORDERED that Plaintiff's motionto admit evidence and response
(Doc. 12 isDENIED.

IT IS FURTHER ORDERED that if judgment is rendered against Plaintiff and the
judgment includes the payment of costs under Section 1915, Plaintiff will be requiredtteepa
full amount of the costs, notwithstanding that his application to pracefma pauperihas
been grantedsee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 8 1915 for leave to

commence this action without being required to prepay fees and costs, the applicant and his or
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her attorney were deemed to have entered into a stipulation that the recoveyysécamed in
the action shall be paid to the Clerk of the Court, who shall pay therefrom all uoptsdaxed
against plaintiff and remit the balancegaintiff. Local Rule 3.1(c)(1)

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and nohdaté
days after a transfer or other change in address occurs. Failure to comply withrdar will
cause a delay in the transmission of court documents and may result in dismib&ahkofion
for wantof prosecution.SeeFeD. R. Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: September 11, 2015

s MICHAEL J. REAGAN

Chief Judge Michael J. Reagan
United States District Judge
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