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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

BRIAN K. ELLIS, # 01899-025, )
Plaintiff, ))

VS. )) Case No. 15-cv-504-NJR
ZELDA BELL ))
and USA, )
Defendants. ))

MEMORANDUM AND ORDER
ROSENSTENGEL, District Judge:

Plaintiff is a federal prisoner, currently incarcerated at the USP-Leavenworth, Kansas.
His claims arose while he was confined at the FCI-Greenville, lllinois (“Greenville”). He brings
this pro se action for alleged violations of his cditstional rights by a person acting under the
color of federal authority See Bivens v. Sx Unknown Named Agents, 403 U.S. 388 (1971). The
complaint also includes Federal Tort Claims against the United State28 U.S.C. § 267 &t
seq. This case is now before the Court for a preliminary review of the complaint pursuant to 28
U.S.C. § 1915A.

According to his complaint, Plaintiff suffers from physical ailments that led to him being
declared handicapped by prison authorities, and he is confined to a wheelchair. An inmate
orderly was assigned to him to assist hirmioving about the prison compound in June and July
2012 (Doc. 1, p. 3). Plaintiff was housed in UMA, which was not handicapped-accessible.
The other side of his housing unit (1-B), rexer, was equipped with handicapped-accessible
showers, phones, cells, and ramps.

Plaintiff made numerous requsgb his counselor, DefendantIB&o transfer him to the
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fully accessible “B” side, noting that as afnk 25, 2012, another official (Harold Gillian) had
assigned Plaintiff there. Defendant Bell refused, however, to transfer Plaintiff. She told him that
she did not want to be bothered with cell-chargguests from “white boys” such as Plaintiff
(Doc. 1, p. 4).

On or about July 7, 2012, Plaintiff walkedth great difficulty to the non-handicapped-
accessible shower in Unit 1-A. While showering, he slipped and fell, and because there was
nothing he could hold onto to catch or steaotydelf, he landed on his shoulder and fractured his
arm (Doc. 1, p. 4). The break required surgerpléxe screws and a plate to hold the bone in
place.

In order to cover up her refusal to pld@aintiff in the handicap-equipped housing area,
Defendant Bell falsely reported that Plaintiff was injured in a fight. As a result, Plaintiff was
placed in isolation for “several weeks,” during which he was not given adequate medication to
control his pain (Doc. 10, p. 2).

On July 31, 2012, the fracture was surgically repaired (Doc. 10, pp. 16-18). In his
exhibits, however, Plaintiff states that once it was determined that surgery was needed, prison
officials delayed the procedure for 13 days (D&, p. 2). Further, the surgeon determined in a
follow-up visit that the fracture still had notded as of October 31, 2012. Prison officials
delayed additional follow-up ca recommended at that time, until August 2013. Plaintiff
continues to suffer from permanent injuries and limitations as a result of this injury.

Following his injury, Plaintiff sought toubmit administrative remedy requests through
the prison’s grievance system, in preparation for filing suit. But Defendant Bell frustrated these
efforts by denying him forms, refusing to respond to his administrative remedy request, and

losing or destroying documents. Finally, to retaliate against Plaintiff for pursuing his legal
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claim, Defendant Bell transferrduim to a prison in California, hundreds of miles away from his
family (Doc. 1, p. 5).

Plaintiff asserts five claims against Deflant Bell, including deliberate indifference,
failure to protect, equal protection, retaliation, and denial of acceke twurts (Doc. 1, p. 6-8).
He enumerates three claims under the Fedeoal Claims Act (“FTCA”), for negligence,
inadequate medical care for his injury, and failure to follow policies of the Federal Bureau of
Prisons (“BOP”) (Doc. 1pp. 8-9). He seeks compsatory and punitive damages.

Merits Review Pursuant to 28 U.S.C. § 1915A

Under 8§ 1915A, the Court is required tondact a prompt threshold review of the
complaint, and to dismiss any claims that are frivolous, malicious, fail to state a claim on which
relief may be granted, or seek monetary relief from an immune defendant.

For ease of reference, the Court shall addgintiff's designation of his claims into
Counts 1 through 8. The parties and the Court w#l these designations in all future pleadings
and orders, unless otherwise diredbgch judicial officer of thiCourt. The designation of these
counts does not constitute an opinion as to their merit.

Count 1: Eighth Amendment claim against Defendant Bell, for deliberate

indifference to his need for a transfera housing unit equipped with safety and

accessibility features for wheelchair-bound inmates;

Count 2: Eighth Amendment deliberate indifference claim against Defendant
Bell, for failing to protect him from the risk of falling;

Count 3: Fifth Amendment equal protectionaoin against Defendant Bell, for
denying Plaintiff a transfer to a handicap-accessible housing unit on account of
his race;

Count 4: First Amendment retaliation claim against Defendant Bell, for placing
Plaintiff in isolation and transferring him to a distant prison after he filed
grievances against her;

Count 5: Fifth Amendment due process claim against Defendant Bell, for
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attempting to deny Plaintiff access to the courts by interfering with his efforts to
exhaust his administrative remedies;

Count 6: Claim against the United States under the FTCA, for negligence in
failing to place Plaintiff in a handicap-equipped housing unit;

Count 7: Claim against the United States under the FTCA, for failing to provide
timely and adequate medical care for Plaintiff's arm injury;

Count 8: Claim against the United States under the FTCA for negligence in

failing to follow BOP Program Statements and policies regarding health services,
correctional procedures, unit corifrand administrative remedies.

Plaintiff's claims in Counts 1, 2, 3, and 5 shall proceed for further review. The claims in

Counts 4 and 6 do not survive scrutiny unde®$5A and shall be dismissed from the action.

Counts 1 and 2 — Deliberate Indifference

Although Plaintiff pleaded his Bhth Amendment claims in Counts 1 and 2 as separate
matters, they rest on the same factual allegations and shall be considered together.

In a case involving conditions of confinementa prison, two elements are required to
establish a violation of the Eighth Amendmerrael and unusual punishments clause. First, an
objective element requires a showing that the conditions deny the inmate “the minimal civilized
measure of life’s necessities” such as food, mediaat, sanitation, or physical safety, creating
an excessive risk to the inmate’s health or safegrmer v. Brennan, 511 U.S. 825, 834 (1994);
Rhodes v. Chapman, 452 U.S. 337, 346 (1981). In Plaintiff's case, he alleges that he faced
extreme risks to his physical safety in his hogaunit due to the lack of handicap-accessibility
features such as grab bars in the showers.

The second requirement is @bgective element, establishimgdefendant’s culpable state
of mind, which is deliberate indifference to a substantial risk of serious harm to the inmate from
those conditionsFarmer, 511 U.S. at 837, 842. In other words, the defendant must be aware of

facts from which the inference could be drawn thatubstantial risk exists, and he also must
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draw the inference.See, e.g., Farmer v. Brennan, 511 U.S. 825, 837 (1994ilson v. Saiter,
501 U.S. 294, 303 (1991Estelle v. Gamble, 429 U.S. 97, 104 (1976DelRaine v. Williford, 32
F.3d 1024, 1032 (7th Cir. 1994). In order tey&l on a deliberate indifference claim, the
plaintiff must show that the pos official acted or failed to aclespite the official’s knowledge
of a substantial risk of serious harnfrarmer, 511 U.S. at 842. It is well-settled that mere
negligence is not enougl&ee, e.g., Davidson v. Cannon, 474 U.S. 344, 347-48 (1986).

Here, Plaintiff has alleged that he notifiedf®wlant Bell that he had been approved for
transfer to the housing unit where his disabit#jated safety needswald be accommodated and
that he informed her of the risks he faced in the non-accessible unit. Knowing that Plaintiff was
at risk of harm, however, Defendant Bell refused to transfer him to the handicap-accessible unit.
At this stage, Plaintiff may proceed against Defendant BeBammts 1 and 2

Count 3 — Equal Protection

Racial discrimination by state actors violates the Equal Protection Clause of the
Fourteenth Amendment unless it is narrowly tailored to serve a compelling state infsgest.
DeWalt v. Carter, 224 F.3d 607, 618 (7th Cir. 2000). IrBevens action, the same is true for
federal officials who disaminate on the basis of racesee Glaus v. Anderson, 408 F.3d 382,

386 (7th Cir. 2005) (B8ivens action is the federal equivaleot a § 1983 civil rights action). To
state an equal protection claim, a plaintiff must establish that a state or federal actor has
purposely treated him differently thaersons of a different racéd.

In this case, Plaintiff has alleged that Defant Bell intentionally refused to honor his
housing reassignment to the handicap-accessiblehguguse of his race. At this stage of the

litigation, he may also proceed with his equal protection clai@oumnt 3.
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Count 4 — Retaliation

Prison officials may not retaliate against inmates for filing grievances or otherwise
complaining about their coitibns of confinement.See, e.g., Gomez v. Randle, 680 F.3d 859,
866 (7th Cir. 2012)Walker v. Thompson, 288 F.3d 1005 (7th Cir. 2002peWalt v. Carter, 224
F.3d 607 (7th Cir. 2000Babcock v. White, 102 F.3d 267 (7th Cir. 1996%;ain v. Lane, 857
F.2d 1139 (7th Cir. 1988). Furthermore, “[a]ll timegted be specified is the bare minimum facts
necessary to put the defendant on notice ofctaen so that he can file an answertiggs v.
Carver, 286 F.3d 437, 439 (7th Cir. 2002). Naming the and the act of retalii@n is all that is
necessary to state a claim of improper retaliatioh. A complaint that provides a short, clear
statement of the relevant factssmplies with the federal ruleg oivil procedure and thus cannot
be dismissed because it does not allege alf faetessary to clearly establish a valid claiich.
According to Plaintiff, when DefendanBell learned that he was pursuing an
administrative complaint against her in preparafr a lawsuit over her refusal to place him in
the handicap-accessible housing unit, she retalegathst him by lying about the cause of his
injury, having him placed in isolation, and ultitely transferring him to another prison far
distant from his family members.
At issue here is whether Plaintiff experienced an adverse action that would likely deter
First Amendment activity in the future and whether the First Amendment activity was “at least a
motivating factor” in the Defendants’ dsion to take the retaliatory actioiridges v. Gilbert,
557 F.3d 541, 551 (7th Cir. 2009). This is a question that cannot be resolved at the pleading

stages of this case; thus Plaintiff may proceed with this claim as well.
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Dismissal of Count 5 — Access to Courts

Prisoners have a fundamental rightneéaningful access to the courBounds v. Smith,
430 U.S. 817 (1977). Violations of that right may be vindicated in federal eaurtin a civil
rights action pursuant ivensor 42 U.S.C. § 1983.

Plaintiff alleges that Defendant Bell intentionally tried to prevent him from completing
the administrative remedy process so that he would be unable to maintain a lawsuit. Even if this
is true, however, he has nadependent civil rights claim unless Defendant Bell's actions
resulted in a real or potentidimitation on his access to the ctair Actual or threatened
detriment is an essential element of a constitutional claim for denial of access to the courts.
Howland v. Kilquist, 833 F.2d 639, 642-43 (7th Cir. 198FHpssman v. Sprandlin, 812 F.2d
1019, 1021-22 (7th Cir. 1987). No such detrimenapparent here. Plaiff has filed this
lawsuit in what appears to be a timely manner,tandtates that he was successful in completing
the administrative remedy process despite Defendant Bell's efforts to the contrary. As such, he
did not suffer any detriment to his ability to pursue the instant &ount 5 shall be dismissed
without prejudice.

Count 6 — Federal Tort Claim — Handicap-Accesible Housing & Inadequate Medical Care

The FTCA permits an individual to bring suit in federal court against the United
States for injury or loss of property, or personal injury or death caused by the
negligent or wrongful act or omission ahy employee of the Government while
acting within the scope of his office or employment, under circumstances where
the United States, if a private persompuld be liable to the claimant in
accordance with the law of the place where the act or omission occurred. 28
U.S.C. §81346(b)(1). Pursuant to this provision, fedenmalates may bring suit

for injuries they sustain while incarcerated as a consequence of the negligence of
prison officials. United States v. Muniz, 374 U.S. 150, 83 S. Ct. 1850, 10 L. Ed.

2d 805 (1963). However, the plaintiff may not bring such a suit unless he has first
presented his claim to the appropriate fatlagency and that agency has denied
the claim. 28 U.S.C. § 2675(a).

Palay v. United States, 349 F.3d 418, 425 (7th Cir. 2003).
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Plaintiff indicates that he has submitted his FTCA claim to the Bureau of Prisons, and
that the claim has been denied (Doc. 1, p. 2). nigpkiis assertion as true, Plaintiff has complied
with the exhaustion requirement.

Plaintiff's FTCA claim under Count 6 assettsat federal employees at Greenville had
the duty to house him in an area that was eqdippecccommodate his disability-related needs,
in order to protect him from the danger thatweuld injure himself in the absence of those
accommodations (Doc. 1, p. 8). As a result of the failure to transfer him to the handicap-
accessible housing unit, Plaintiff was injured.

At this early stage, Plaintiff has sufficiently pleaded a negligence cla®oumt 6 under
the FTCA that may proceed for further consideration.

Count 7 — Federal Tort Claim — Inadequate Medical Care

Plaintiff's second FTCA claim concerns thedral care rendered after he sustained the
broken arm in July 2012. As with Count 6, hates that he has exhausted his administrative
remedies with reference to this claim. He asserts that Greenville officials did not provide him
with adequate pain relief, delayed treatment for the fracture, and provided inadequate care
particularly for the period following his surgery.Because of these failures, Plaintiff has
sustained permanent physical damage. Under the FTCA, this claim for medical negligence
and/or malpractice is subject to the requirements of the state law where the claim arose.

Under lllinois law, a Plaintiff “[ijn any actionwhether in tort, contract or otherwise, in
which the plaintiff seeks damages for injuriesdeath by reason of medical, hospital, or other
healing art malpractice,” must file an affidaaliong with the complaint, declaring one of the
following: 1) that the affiant has consulted and reviewed the facts of the case with a qualified

health professional who has reviewed the claim and made a written report that the claim is
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reasonable and meritorious (and the written report must be attached to the affidavit); 2) that the
affiant was unable to obtain such a consultation before the expiration of the statute of limitations,
and affiant has not previously voluntarily dissed an action based ore ttame claim (and in

this case, the required written report shall be filed within 90 days after the filing of the
complaint); or 3) that the phaiff has made a request foeaords but the respondent has not
complied within 60 days of receipt of the request (and in this case the written report shall be filed
within 90 days of receipt of the recordsJee 735 LL. CoMmP. STAT. §5/2-622(a) (West 2013).

A separate affidavit and report shall be filed as to each defen@@t735 ILL. ComP. STAT.
85/2-622(b). Failure to file theequired certificate is grounds for dismissal of the clafee 735

ILL. COMP. STAT. § 5/2-622(g)Sherrod v. Lingle, 223 F.3d 605, 613 (7th Cir. 2000).

Plaintiff has submitted his affidavit, stating that he had been unable to obtain his full
medical records from Greenville before filing suit, but including several documents indicating
that he was in need of additional care and thdtdeesuffered permanent injuries (Doc. 1-1). He
further states that he is attempting to find an expert to provide a report in compliance with 8§ 5/2-
622.

At this stage, Plaintiff's statement of claim and affidavit are sufficient for him to proceed
with his FTCA claim inCount 7. This medical claim may be subject to dismissal, however, if

he is unable to obtain the required report.

' The August 25, 2005, amendments to a prior version of this statute were held to be unconstitutional in
2010. Lebron v. Gottlieb Mem. Hosp., 930 N.E.2d 895 (lll. 2010) (Holding P.A. 94-677 to be
unconstitutional in its entirety)After Lebron, the previous version of the statute continued in effSes.

Hahn v. Walsh, 686 F. Supp. 2d 829, 832 n.1 (C.D. Ill. 2010). The lllinois legislature re-enacted and
amended 735LL. Comp. STAT. 85/2-622 effective January 18, 2013 (P.A. 97-1145), to remove any
guestion as to the validity of this sectiofee notes on Validity of 735LL. COMP. STAT. 85/2-622 (West

2013).
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Dismissal of Count 8 — Federal Tort Claim — Failure to Follow Prison Policies

This final claim is based on Plaintiff's assen that Greenville officials owed him a duty
to follow several BOP program statements governing health services, correctional procedures,
unit control, and the administrative remedy process. Had they complied with these program
statements, he claims that he would not Haeen injured. These program statements, however,
do not support a distinct claim actionable under the FTCA.

The FTCA, as discussed above under Courallews an individual to bring suit for
damages caused by the negligent acts of a gomerhemployee “under circumstances where the
United States, if a private person, would be liable to the claimarRplay v. United Sates, 349
F.3d 418, 425 (7th Cir. 2003). A private person ha duty to comply with federal regulations
such as the BOP program statements referenc@ttiff, thus the failure to follow these rules
does not give rise to an FTCA claim.

The claim Plaintiff labeled as Count 8 isskd on the same events that gave rise to
Counts 6 and 7, both of which assert negligence @pdnt of federal officials. It is possible that
the alleged non-compliance with BQpolicies may be relevant tbe adjudication of either of
these negligence claims, however, Plaintiff carmaintain a distinct FTCA claim based on this
non-compliance. The claim Dount 8 shall therefore be dismissed with prejudice.

Pending Motion

The motion for service of proces# government expense (Doc. 3) GRANTED;
service shall be ordered below.
Disposition

COUNT 5 is DISMISSED without prejudice for failure¢o state a claim upon which

relief may be granted.COUNT 8 is DISMISSED with prejudice for failure to state a claim
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upon which relief may be granted.

The Clerk of Court iDIRECTED to complete, on Plaintiff's behalf, a summons and
form USM-285 for service of process ddEFENDANT BELL ; the Clerk shall issue the
completed summons. The United States MarSkALL serveDEFENDANT BELL pursuant
to Rule 4(e) of the Federal Rules of Civil Procedurgll costs of service shall be advanced by
the United States, and the Clerk shall provide all necessary materials and copies to the United
States Marshals Service.

The Clerk of Court is furtheddIRECTED to complete, on Plaintiff's behalf, a summons
for service of process on théNITED STATES; the Clerk shall issue the completed summons.
Pursuant to Federal Rule of @if?rocedure 4(i), the Clerk shall (1) personally deliver to or send
by registered or certified mail addressed to the civil-process clerk at the office of the United
States Attorney for the Southern District of lllinois a copy of the summons, the complaint, and
this Memorandum and Order; and (2) send by regstor certified mail tthe Attorney General
of the United States at Washington, D.C., a copy of the summons, the complaint, and this
Memorandum and Order.

It is FURTHER ORDERED that Plaintiff shall serve upon Defendant Bell (or upon
defense counsel once an appearance is enteaed) on the United States Attorney for the
Southern District of lllinois a copy of every pleading or other document submitted for
consideration by this Court. Plaintiff shall include with the original paper to be filed a certificate

stating the date that a true and correct copy of the document was mailed to the United States

2 Rule 4(e) provides, “an individual — other than a minor, an incompetent person, or a person whose
waiver has been filed — may be served in a judicial district of the United States by: (1)rfolkiatie law

for serving a summons in an action brought in courts of general jurisdictioa stafe where the district

court is located or where service is made; or (2) doing any of the following: (A) delivering afcthey
summons and of the complaint to the individual personally; (B) leaving a copy of each atuiteiahgi

dwelling or usual place of abode with someone of suitable age and discretion who resides there; or (C)
delivering a copy of each to an agent authorized by appointment or law to receive service of process.”
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Attorney. Any paper received by a district jedgr a magistrate judge which has not been filed
with the Clerk or which fails to include a certificate of service will be disregarded by the Court.

Defendants ar©ORDERED to timely file an appropri@ responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States Magistrate
JudgeDonald G. Wilkerson for further pre-trial proceedings.

Further, this entire matter shall REFERRED to United States Magistrate Judge
Wilkerson for disposition, pursuant to LocRule 72.2(b)(2) and 28 U.S.C. § 636(d)all
parties consent to such areferral.

If judgment is rendered against Plaintiffijcathe judgment includes the payment of costs
under § 1915, Plaintiff will be required to pay thd amount of the costs, notwithstanding that
his application to procead forma pauperis has been grantedsee 28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application wanade under 28 U.S.C. § 1915 for
leave to commence this civil action without kgeirequired to prepay fees and costs or give
security for the same, the applicant and his ordt®rney were deemed to have entered into a
stipulation that the recovery, if any, secured ia dation shall be paid to the Clerk of the Court,
who shall pay therefrom all unpaid costs taxed agaiamtiff and remit the balance to Plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informedaofy change in his address; the Court will not
independently investigate his whereabouts. TFhiall be done in writing and not later than
days after a transfer or other change in address occurs. Failure to comply with this order will

cause a delay in the transmission of court documents and may result in dismissal of this action

Pagel2of 13



for want of prosecutionSee FED. R. Qv. P. 41(b).
IT IS SO ORDERED.

DATED: May 28, 2015

s it

NANCY J. ROSENSTENGEL
United States District Judge
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