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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CARLOS E. ESPINOZA, # B-44844, )

)

Plaintiff , )

)
VS. ) CaseNo. 15¢v-639-MJR

)

SALVADOR A. GODINEZ , )
DANIEL CONN, LOUIS SHICKER , )
NEDRA CHANDLER, DR. MESROBIAN , )
DR. ALBERSE, RITA THOMPSON, )
LT. JUSTICE, ALLAN MARTIN, )
DR. DAVID, SHERRI LYNN, )
THOMAS SPILLER, )
CHRISTINE BROWN, VIPIN K. SHAH, )
LT. HUNTER, UNKNOWN PARTIES, )
and COLGAN, )
)
)

Defendants.

MEMORANDUM AND ORDER
REAGAN, Chief District Judge:

Plaintiff, currently incarcerated atPinckneyville Correctional Center
(“Pinckneyvill€), has brought thipro secivil rights action pursuant to 42 U.S.C. § 1983e
raises claim®f deliberate indifference to a serious medical condition against Defendantsan th
state prisonswvhere he has been confingDixon Correctional Center, Shawnee Correctional
Center and now Pinckneyville Plaintiff is serving a30-year sentence famurde as well as
sentences on three other convictiofisis case is now before the Court for a preliminary review
of the complaint pursuant to 28 U.S.C. § 1915A.

At the time Plaintiff’s initial claims arose, wveas incarcerated at DixorOn June
1, 2009, he got into an altercation with another inmate and injured his knee. It was late

determined that he had suffered a complete rupture of his ACL. On the wagrégatsn
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following the incident, Plaintiff asked for medical attention for his injury, DafendantLt.
Justice denied that request (Doc. 1, p. 9). Other correctional officers continueubre Igs
requests to see a doctoiPlaintiff was given only one Ibuprofen tahlathich did not relieve his
pain.

On June 8, 2009, Defendant Colganphysician’s assistantydered an xay of
Plaintiff's knee. Sheprescribechim some pain medication, but it was not consistegityen to
him. His next health care visit was on June 29, 2009, at which time Defendant Tho@pson
nurse)told him the xray was negative (Doc. 1, p. 11; Doe2 1pp. 1215). Plaintiffpointed out
the continued pain and swelling in his knee, and stated his belief that he had suffered tiss
damage. Defendant Thompson told Plaintiff he would not be given an MRI because of the high
cost. She continued his pain medication but said he could not have anything stronger.

On July 10, 2009, Plaintiff complained to Defendant Thompson that his pain
medication had been discontinued. He asked for crutches; she informed him that only the doctor
could prescribe them, and he had a doctor’s appointment for JuliAé%lid not see the doctor
on that date, however,

On July 16, 2009, Plaintifagainsaw Defendant Colgan, who told him that his
knee was swollen due to fluid retentioBhe attempted to extract the fluid via a needle inserted
under Plaintiff's kneecap. After the fourth attempt, Plaintiff asked hstofw because he could
not take the pain (Doc. 1, p. 12). Defendant Colgan then concluded there had been no fluid in
the knee. Plaintiff continued to seek treatmint unspecified medical stafind was told by a
nurse that he wascheduled to see the doctor on August 11.

On July 24, 2009, Plaintiff spoke personally to Defendant Chandler (warden of

Dixon), and explained that his requests for medical care had been contignaligd since his

! The complaint contains no indication tiRiaintiff intended to bring suit against these unnamed officers.
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June 1 injury. He showed Defendant Chandler his swollen knee. She “immedizdly”
Plaintiff seen by Defendant Dr. Mesrobian, who ordered anotiay @and prescribed crutches,
based on his assessment that Plaintiff may have suffered bone trauma and msge(Bec. 1,
p. 14).

The new xray showed no broken bones. Defendant Mesrobian placed Plaintiff in
the infirmary for further observatiomn approximately July 28. Another prison doctor,
Defendant Alberse, opined that Plaintiff may have suffered cartilage avel demage; heold
Plaintiff on August 3 that he wouldrder an MRI. Defendant Mesrobian took Plaintiff off the
pain medication and put him on nerve medication. On August 10, 2009, Defendant Mesrobian
discharged Plaintiff from the infirmary. He denied Plaintiff's requedie placed back on pain
medication, and denied his request to be fed in his cell so he could avoid the painful walk to the
chow hall (he was still on crutches). Plaintiff was discharged and placed on athestférom
the chow hall. An officer allowed him to be moved to segregation to shostaralk.

On September 29, 20@8early four months after the injuryplaintiff was finally
sent to the University of lllinois for his MRI. This test showed he had a “completaeupith
scar tissue formation of the ACIas well as contusions and miilgament sprain¢Doc. 1, p. 17,

Doc. 12, pp. 1617). The orthopedic specialist ordered “extensive physical the(&py”) for

7-8 weeks, to be followed up with a consultation regarding possible surgery. Plaintifftdid no
make it to all his therapy ssions, howevelhecause unidentified correctional officerefused

to take him from segregation (where he was again housd®l) sessiongDoc. 1, p. 17) He
never had the follow-up surgical consultation.

On January 8, 2010, Plaintiff was transfertedShawnee Correctional Center

2 These correctional officers are not named as Defendants, nor does the complzite ihait Plaintiff
intended to bring claims against them.

Page3 of 23



(“Shawnee”). He notes that unnamed prison officials at Dixon failed to put a “medical hold” on
him so that the transfer would not interfere with his prescribed treafment.

Soon after Plaintiff's arrival at Shawnee, heaw Defendant Dr. David, and
requested the recommended physical therapy. However, Defendant David refusist t@Tor
and would notreturn Plaintiff to the University of Illinoidor any followup treatment or
consultation Between January 11, 2010, and October 31, 2012, Plaintiff continued to renew his
requests for treatment, because henpered the knee, had problems walking, and still had
occasional pain. However, Defendant David refused to send Plaintiff to an outsicdistpeci
to provide any PT.Plaintiff filed grievances against Defendant David, the Shawnee nurses, and
Defendant Lynn (the Shawnee Health Care Unit Administrator) for denyingtuper medical
care (Doc. 1, p. 19)Referring to an attached grievance summary, Plaifuither clams that
Defendant Lt. Hunter interfered with Bapervised physical therapy treatment at ShawDee. (

1, p. 38; Doc. 22, p. 43). This document indicates that Plaintiff had been scheduled by
Defendant David to come to the Health Care Unit to be supervised by the nuafiinghde he
did his physical therapy exercises.

Plaintiff was transferred to Pinckneyville on an unspecified date. He has
consulted Defendant Dr. Shah, asking to be sent to an outside specialist. However, Defendant
Shah told Plaintiff there was nothing else he could do (Doc. 1, p. 20). Likewise, Plaintiff
informed the Pinckneyville physical therapisinknown Party Defendant John Doe #2; see Doc.

1, p. 4))of all the complications he continues to have from the knee inperalsaold Plaintiff
there was nothing he could do. Plaintiff wrote to Health Care Unit AdmirustEefendant

Brown to complain about Defendant Shah’s failure to give him proper medical céeadBet

® Plaintiff does not say whether any of the named Defendants were resporstibie fiailure, nor does he
indicate an intent to bring a claim against any other person in connegtiother failure to place him
under “medical hold.”
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Brown never responded. A similar complaint to Defendpiller (Pinckneyville Warden) also
failed to elicit any response.

According to Plaintiff, the “prolonged lack of treatment” for his knee injuag h
resulted in his inability to walk without pain and discomfort. He fears that any Hemis
walking, his leg may “give out on him” at any moment (Doc. 1, p. 23). The diagnosed rupture of
his ACL has not been repaired, and he will require costly corrective suagemyell as
medication and physical therapy.

Plaintiff asserts claims of deliberate irfdience to his serious medical needs
againstthe aboveDefendants His sole request for relief is for an award aefimpensatory
damagegDoc. 1, pp. 24, 26, 41)Besides the Defendants named above, he includes as parties
the warden of Shawnee (Defendantarih) and the Dixon Health Care Unit Administrator
(Unknown Party Defendant John Doe #1).

Additionally, he brings claims against Defendants Godinez (IDOC Director),
Conn (Executive of Wexford Health Sources, which provides health care to lllinasgs)s
Julie Hamo$ (Director of the lllinois Department of Healthcare and Family Servicas)
Shicker (IDOC Medical Director). Defendants Godinez and Hamos enteredadntdract with
Wexford Health Sources (*“Wexford “) and Defendant Conn, under whielquate medical
treatment was to be provided to Plaintiff and other inmates, in accordance with lipedica
accepted standards of care. Plaintiff did not receive proper care. Ddféhnldinez should
have terminated the contract with WexforBefendant Conn and his ager@sployeesandor

subcontractors failed to give Plaintiff adequate medical care in compliance wittotiract.

* Plaintiff omitted Deéndant Julie Hamos from his case caption and initial list of Defendants 1Dpp.
1-5), but includes her in his summary of claims against the Defendants (Doc. 1, p:32]., Eecause it
appears that Plaintiff intended to include Julie Hamos as w plaetClerk shall be directed to add her as
a Defendant.
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Defendants Hamos and Shicker likewise failed to perform the requirenighesaontract (Doc.
1, pp. 28-33).

Merits Review Pursuant to 28 U.S.C. § 1915A

Under 8§ 1915A, the Court is required to conduct a prompt threshold review of the
complaint and to dismiss any claims that are frivolous, malicious, fail to state a claim dm whic
relief may be grantear seek monetary relief froomammune defendant

An action or claim is frivolous if “it lacks an arguable basis either in law or in
fact.” Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that
refers to a clainmhat “no reasonable person could suppose to have any meeg"v. Clinton
209 F.3d 1025, 1026-27 (7th Cir. 200@®n action fails to state a claim upon which relief can be
granted if it does not plead “enough facts to state a claim to relief thalushkge on its face.”

Bell Atlantic Corp. v. TwombJy550 U.S. 544, 570 (2007)The claim of entitlement to relief
must cross “the line between possibility and plausibilitigl. at 557. Conversely, a complaint is
plausible on its face “when the plafhpleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleggtttoft v. Igbal

556 U.S. 662, 678 (2009). Although the Court is obligated to accept factual allegatinres as t
see Smith v. Peter$31 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so
sketchy or implausible that they fail to provide sufficient notice of a plaintiffsnc Brooks v.

Ross 578 F.3d 574, 581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate
abstract recitations of the elements of a cause of action or conclusorgtigatents.”ld. At

the same time, however, the factual allegations of a pro se complaint are tceriadlylib
construed.See Rodriguez v. Plymouth Ambulance $SBRZ F.3d 816, 821 (7th Cir. 2009).

Based on the allegations of the complaint, the Court finds it convenient to divide
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the pro se action into the following counts. The parties and the Court will use thesmti@ss
in all future pleadings and orders, unless otherwise directed by a judicial officer @dtrs
The designation of these counts does not constitute an opinion as to their merit.

Count 1: Eighth Amendmentdeliberate indifferenceclaim againstDixon
DefendantJusice, for refusing to allow Plaintiff to obtain medical attention
following his June 1, 2009, knee injury;

Count 2: Eighth Amendment deliberate indifference claim agaiDston
medical provider Defendants Colgan, Thompson, Mesrobian, Alberse, and
Unknown Health Care Unit AdministratofJohn Doe #1), for delaying and/or
denying treatment for Plaintiff's knee injury, and failing to provide ptajsic
therapy recommended by the outside specialist;

Count 3: Eighth Amendment deliberate indifference claim agaibsxon
Defendant Warden Chandler, for failing to ensure that Plaintiff receveper
medical treatment;

Count 4: Eighth Amendment deliberate indifference claim against Shawnee
medical provider Defendants David and Lynn, for failing to prowidatment for
Plaintiff's knee injury;

Count 5: Eighth Amendment deliberate indifference claim against Shawnee
Defendant Warden Martin, for failing to ensure that Plaintiff received proper
medical treatment;

Count 6: Eighth Amendment deliberatadifference claim against Shawnee
Defendant Lt. Hunter, for interfering with Plaintiff's medical treatment;

Count 7: Eighth Amendment deliberate indifference claim against Pinckneyville
medical provider Defendants ShaBrown, and the Unknown Party Phgal
Therapist (John Doe #Zpr failing to provide treatment for Plaintiff's knee
injury;

Count 8: Eighth Amendment deliberate indifference claim against Pinckneyville
Defendant Warden Spiller, for failing to ensure that Plaintiff received prope
medica treatment;

Count 9: Eighth Amendment deliberate indifference claims against Defendants
Godinez, Conn, Schicker, and Ham failing to ensure that Plaintiff received
proper medical treatment.

Accepting Plaintiff's factual allegations as true, theoGrt finds that some of
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Plaintiff's claims in Countd, 2, 4, and &hall proceed for further reviewHowever, Courg 3,
5, 6, 8, and %ail to state a claim upon which relief may be granted, and shall be dismissed.

Deliberate Indifference to a Serious Mdical Condition

In order to state a claim for deliberate indifference to a serious mesied| an
inmate must show that he (1) suffered from an objectively serious medicali@onalitd (2) that
the defendant was deliberately indifferent to a risksefious harm from that condition.
“Deliberate indifference is proven by demonstrating that a prison ofko@lvs of a substantial
risk of harm to an inmate and either acts or fails to act in disregard of that riskayirig
treatment may constitute ldeerate indifference if such delay exacerbated the injury or
unnecessarily prolongegh inmate’s pain.”"Gomez v. Rand|&80 F.3d 859, 865 (7th Cir. 2012)
(internal citations and quotations omittedgee alsd~armer v. Brennan511 U.S. 825, 842
(1994). The Eighth Amendment does not give prisoners entitlement to “demand specific care
or “the best care possible,” but only requires “reasonable measures to meet r@ialibstaof
serious harm.” Forbes v. Edgar112 F.3d 262267 (7th Cir. 1997). Further, a defendant’'s
inadvertent error, negligence or even ordinary malpractice is insufficieisettorthe level of an
Eighth Amendment constitutional violatiorSee Duckworth v. Ahma832 F.3d 675, 679 (7th
Cir. 2008). Themere fact that a prescribed treatment has proven ineffective does not rise to th
level of deliberate indifferenceDuckworth 532 F.3dat 680.

Here, Plaintiff describes painful kneeinjury that indicated a need for prompt
medical attention. Furtheng was diagnosed with a ruptured ACL, and continued to experience
symptoms long after the initial injury. Based on these facts, the comglants that he had a
serious medical condition, asdtisfiesthe objective component of an Eighth Amendmentlai

The remainingjuestion is whether the various Defendadtedor failed to actwith deliberate
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indifference to a known risk of serious haimom Plaintiff's condition

Count 1 — DixonDefendant Justice

After Plaintiff hurt his kneen June 1, 20Q%e told the officer escorting him to
segregation that he needed medical attention for the injury. That oHuieed his supervisor,
Defendant Justicep relaythe request. Defendant Justice refused to allow Plaintiff to see a
nurse or other medical provider for treatment. Plaintiff's description indithéésDefendant
Justice was informed of Plaintiff's condition, yet took no action to mitigateiskeo his health.

At this stage, Plaintiff has stated a deliberate indifference claim against Ddfdndtioe that
merits further review.

Count 2 —Dixon Medical Provider Defendants

According to the complaint, several of the Dixon Defendants provided treatment
for Plaintiff's pain, and ordered diagnostic testing for his knee injury. Defet#gan ordered
an xray on Plaintiff's first visit to heon June 8andsheprescribed pain medication for him.
These actions do not suggest that she was deliberately indifferent to his cortdititre
contrary, they represent appropriate steps to alleviate his pain and didigpos¢ure of the
injury. Plaintiff complains that he did not consistently receive the prescribedvgdication,
but he does not attribute the interruption of his pain pill©&endant Colgan (aio any other
named Defendant) Defendant Colgan’s failed attempt to drain fluid from Plaintiff's knee
likewise does not evince deliberate indifferencéder unsuccessful treatment may have
amounted to negligence or malpractice, but it was undertaken in orddev@te Plaintiff's
symptoms. As noted above, ineffective treatment, error, and malpractice will not sapport
constitutional claim for deliberate indifference to a serious medical n8edDuckworth 532

F.3dat 67980. Therefore, Plaintiff has not state claim upon which relief may be granted
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against Defendant Colgan, based on this conduct.

Defendant Nurse Thompson relayed Plaintiffeay results and extended his pain
medicationorder She denied his request for stronger pain pills, but it isleat ehether she
had the authority to give him anything more powerful. She referred his request &esrta
the doctor. She told Plaintiff that due to the expense, the prison would not order an MRi, for hi
but this later turned out to be untrue. None of these actions suggest deliberatenudifter the
part of Defendant Thompson.

However, the lapse of time between Plaintiff's visits to Defendant Thompson on
June 29 and July 10, 2009, and his first doctor’s appointment indicates that Defendant Thompson
did not promptly refer Plaintiff to see the doctorHer possible contribution to the delay in
treating Plaintiff's June 1, 2009, injury could amount to deliberate indifference hilsysottion
of Plaintiff’s claim against Defendant Thompsonlkreceive further review.

As soon as Plaintiff saw Defendant Dr. Mesrobian, the doctor ordered a mragw x-
and gave Plaintiff crutchesHe put Plaintiff in the infirmary for observation for several days.
He changed Plaintiff's medication after the otdector suggested Plaintiff may have suffered
nerve damage. These measures do not suggest deliberate indifferencatiidsPtaedical
condition. Similarly, while Defendant Mesrobian denied Plaintiff's request fede his cell,
Plaintiff did not get his cell assignment (to the unit farthest from the chow hail)later.
Defendant Mesrobian thus did not know at the tthre his decision might mean that Plaintiff
had to walk a great distance to get his mehis undermines a claim of delibexahdifference
against him for this action

Reading the allegations liberally, it is possible that Defendant Mesrobiama de

®> An unidentified nurse told Plaintiff on July 23, 2009, that he was scheduled thesdoctor on August
11. Due to the intervention of Defendant Chandler, Plaintiff was able toesdedtor soon after July 24
(See Count 3 below).
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of Plaintiff's request for pain medication upon his discharge from the infire@uld support a
deliberate indifference claimGomez v. Rand|&80 F.3d 859, 865 (7th Cir. 2012). This portion
of Plaintiff’'s claim may therefore go forward against Defendant Mésnob

Defendant Alberse, of course, informed Plaintiff on August 3 that he would order
an MRI on his knee. This test ultimately diagnosed Plaintiff's ruptured. AUle test was not
performed until September 29, 2009he complaint is silent as to the reason for this further
delay or whether any of the named Defendants might have contributed to the delay in an
fashion None of the allegations involving Defendant Alberse suggest that he was ddliberate
indifferent to Plaintiff's serious medical condition.

Plaintiff appears to have received at least some of the physical therapy ordered by
the orthopedic specialigiursiant to the September 29 MRI, because he states that he did not
make it to “all” the sessions. However, he does not allege that any of the named Defendan
were responsible for his inability to obtain the PT. Instead, he statasnteaned correctional
officers refused to take him from segregation to the PT sessions. The Courtnmalogsment
on whether the actions of those officers might have amounted to deliberate inddfdyecause
Plaintiff did not include them as Defendants and did not ind&ayeintention to bring a claim
against them.

As to the recommendesirgcal consulation that was to follow the course of PT,
Plaintiff indicates that he was transferred to Shawnelanuary 201(eforethatconsult could
take place. The complaint doestlink any of the named Dixon Defendants to the decision to
transferPlaintiff, the failure to putim under a medical holdyor does itotherwisesuggest that
they weredeliberately indifferent to Plaintiff's need for this follewp consultation. Thus,

Plaintiff has failed to state a deliberate indifference claim agairfsnBants Colgan, Thompson,
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Mesrobian, or Alberse in connection with these matters.

Finally, Plaintiff includes thé&Jnknown Health Care Unit Administratat Dixon
(John Doe #lamong the Defendants (Doc. 1, pp. 2, 36). However, he never mentions this
individual in the factual allegations that make up his statement of claim (Doc. 9-2gp. He
states only that this Defendant:

Has the authority to enforce all institutional directives pertaining to medical care
and is responsible that Plaintiff received [sic] proper and effectivertestfor
his injury. By failing to perform her pre§sional capacity Defendant violated
Plaintiff's Eighth Amendment right.
(Doc. 1, p. 36). This conclusory statement, devoid of any factual content asttthevirbealth
Care Administratodid or failed to dawith respect to Plaintiff’'s medical treatmeistjnsufficient
to support a claim for deliberate indifference against BexeBrooks v. Ros$H78 F.3d 574, 581
(7th Cir. 2009). Again, a deliberate indifference claim will only lie if a prison official knew
about the prisoner’s serious medical negst, failed to act to mitigate a substantial risk to the
prisoner’'s health. All that is required to satisfy the Eighth Amendment is @nadde level of
medical care to avert a substantial risk of harm; a prisoner’s dissatisfadtiotme quality of his
treatment will not support a deliberate indifference clai§eeCiarpaglini v. Sainj 352 F.3d
328, 331 (7th Cir. 2003 orbes v. Edgarl12 F.3d 262, 267 (7th Cir. 1997).

Further, it appears that Plaintiff seeks to hold Defendahin Doe #liable
merely because she held supervisory authority over the other mpdiwader Defendants
named above. This he cannot do, because the doctriegpufndeat superias not applicable
to § 1983 actionsSanville v. McCaughtr266 F.3d 724, 740 (7th Cir. 2001\ Defendant may
only be liable in a civil rights case if he or she was personally regperier a constitutional

violation. Accordingly, the Unknown Health Care Unit Administrator at Dixon (John Doe #1)

shall be dismissed from this action withquejudice.
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To summarize, Plaintiff may proceed with his claim<iount 2 againstDixon
Defendat Thompson for delaying Plaintiff's referral to see a prison doctor, and a@axust
Defendant Mesrobian for denying pamlieving medication to Plainfiipon his discharge from
the infirmary. The claims against Defendants Colgdberse, and the Unknown Health Care
Unit Administrator (John Doe #1) shall be dismissed without prejudice.

The Court notes that Defendants Thompson and Mesrobian, assviddfendant
Justice in Count 1, are not located within the judicial district for the SouthetmcDas$ Illinois.
Plaintiff is advised that as this case progresses, the Court may find apapfa to sever the
claims against these Defendants and fearthat portion of the action to the district where they
reside. At this time, however, the surviving claims appear to be sufficiently fiylugked such
that they may remain together in thistion.

Dismissal of Count 3 -Dixon Defendant Chandler

In similar fashion to the conclusory statements regarding the Unknown Dixon

Health Care Administrator, Plaintiff asserts that Defendant Chandlere abigf administrative

officer at Dixon, was “ultimately responsible” for all decisions madeheymedichstaff, and

was “responsible for providing treatment, care, and surgery for Plaintifsy[,]” but she

denied him medical treatment (Doc. 1, p. 34). As noted above, a warden cannot be held liable in
a civil rights suit merely because she held sugeryi authority over other officials who may

have violated a prisoner’s constitutional rights. Further, PlaintiffSegaidctual statements
negate any inference that Defendant Chandler was deliberately indifferent éoidus snedical

needs. To the contrary, when he told her that his regieestedical cardad been ignored, she
intervened to ensure that he saw the doctor “immediaf€lgt. 1, p. 13). As such, Plaintiff

fails to state a deliberate indifference claim against h€oumt 3. Defen@nt Chandler shall be

Pagel3of 23



dismissed from the action without prejudice.

Count 4 —ShawneeMedical Provider Defendants David and Lynn

Following Plaintiff's transfer to Shawnee, he informed Defendant Dr. David
about his injury, and the specialist's recommematior physical therapy and a surgical
consultation. According to Plaintiff, Defendant David told him that he would not be sémtiobac
the University of lllinois, and would not receive physical therapypwever,Defendant David
did arrange for Plaintifto go to the health care unit tto rehabilitative exercises under the
supervision of the nurses there (it was this activity that Defendant Huntgedijleinterfered
with). That prescription was clearly not Plaintiff's preferred treatmBefendant @vid did not
in fact refer Plaintiff for any followup consultation regarding possible surgery.

Doctors may exercise their medical judgment when deciding whether to refer a
prisoner for specialist cagranda decision not to refer will constitute deliberatdifference only
when the decision is “blatantly inappropriat&ée Pyles v. Fahint71 F.3d 403, 4312 (7th
Cir. 2014) (internal citations and quotation marks omittddgkson v. Kotter541 F.3d 688,
69798 (7th Cir. 2008).At the same time, “Allegations that a prison official refused to follow
the advice of a medical specialist for a fmadical reason may at times constitute deliberate
indifference” Perez v. Fenoglio  F.3d __, No. 13084, 2015 WL 4092294, abX7th Cir.
July 7, 2015) see alsoJones v. SimeKl93 F.3d 485, 490 (7th Cir. 1999) (summary judgment
inappropriate where prison doctor refused to follow specialists’ instructionsdmeganmate’s
treatment).

Plaintiff also complains thdtetween January 2010 and October 2012)eahe
remained at Shawnee, heiingured the knee and was still experiencing pain and difficulty

walking. He made multiple requests for treatmmrdr this nearly thregear perioddirected to
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Defendant David. He also complained to Defendant Lynnl{kH€are Administrator) about the
deficiencies in his treatment and specifically Defendant David’s refusalltavfthe orders of
the University of lllinois orthopedic specialist.

At this stage of the litigation, it cannot be determined whether Defexand
responded appropriately to Plaintiffs medical needs, or whether his conduct echdont
unconstitutional deliberate indifference. The complaint suggests thattifPlaiso made
Defendant Lynn aware of his medical needs and the lack of treatmes)tihie claim against her
is not subject to dismissal at this time. As such, Plaintiff may proceed with his dtiber
indifference claims ifCount 4 against Defendants David and Lynn.

Dismissal of Count 5 -Shawnee DefendanMartin

Plaintiff's claim against Defendant Warden Martin largely tracks his claim in
Count 3 above against Defendant Chandler. As noted in Count 3, there is no supervisory liability
in a civil rights suit, thus Plaintiff fails to state a cognizable claim againstinDaf¢ Marth on
the grounds that he was “ultimately responsible” for the safety of innmakes institution (Doc.

1, p. 36). The only factual allegation Plaintiff includes is that Defendant Martin dersed hi
“grievance requesting to receive proper and effective medical treatment,” preswagalsigt
Defendant David (Doc. 1 p. 37).

The denial of a grievance by a warden, who had no personal involvement in
determining what medical care would be rendered to the prisoner, is not stffjends to
impose liabiliy on the warden. The alleged mishandling of grievances “by persons who
otherwise did not cause or participate in the underlying conduct states no cl@wehs v.
Hinsley, 635 F.3d 950, 953 (7th Cir. 20113ee als&@anville v. McCaught\266 F.3d 724740

(7th Cir. 2001) (a defendant must be “personally responsible for the deprivation of a

Pagel5 of 23



constitutional right in order to be held liable) A supervising official may incur liability for
“deliberate, reckless indifference” onlyhere he or she has purposefully ignored the misconduct
of his/her subordinatesSanville 266 F.3d at 740 (discussitithavez v. Ill. State Polic&51

F.3d 612, 651 (7th Cir. 2001) (“The supervisors must know about the conduct and facilitate it,
approve it, condone it, or turn a blind eye for fear of what they might see.”)).

Plaintiff's factual allegations contain no indication that Defendant Martin knew
the Shawnee medical providers were exhibiting deliberate indifference to luassaredical
condiion. The denial of a single grievance does not suggest deliberate, recklessemokffier
Plaintiff's situation. For these reasor@®unt 5 against Defendant Martin shall be dismissed
without prejudice.

Dismissal of Count 6 -Shawnee Defendant Hunter

Plaintiff asserts that Defendant Hunter “deliberately interfere[d] in #ff&8n
medical treatment” (Doc. 1, p. 38). For factual support, he refers to an attaghehgel. This
document (actually the grievance officer's summary of the mattea3not describe Defendant
Hunter’'s specific conduct, but indicates that there was a misunderstanding or ckgputeng
Defendant David’s orders for Plaintiff to be brought to the Health Care Unit*H© perform
exercises under a nurse’s supervision (Doc. 1, p. 43). As a resolution to the grievance,
Defendant Huter was advised that Plaintiff wascheduled to visit the HCU, but hesnaot to
do his exercises in the lobby or hallway area of the HCU. Insteaglasi® wait until a nurse
becameavailableto take him to a treatment room. The complaint does not include any further
factual allegations regarding this matter.

These facts do not support a deliberate indifference claim against Defendant

Hunter. Count 6 shall accordingly be dismissed withougjudice at this time.
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Count 7 —Pinckneyville Medical Provider Defendants

The complaint does not clearly state when Plaintiff was transferred to
Pinckneyville, where Defendants Dr. Shah, Health Care Administrator Brown, anakhewh
Defendant Physical Therapist (John Doe w2)e themedicalproviders Based on Plaintiff's
attached documents, Plaintiff was apparently still housed at Shawnee s Igtarch 2013
(Doc. %2, p. 19). H arrivedat Pinckneyville sometime before September 2014, when
Defendant Brown noted that Plaintiff had been discharged by the physical thgyegasmably
John Doe #2), who had concluded that Plaintiff would no longer benefit from his treatment (Doc.
1-2, p. 20).

Plaintiff complains that he requested Defendant Shah to send him to an outside
specialist, but was refusedie informed the Defedant Physical Therapist (John Doe #2) of his
complications, but this Defendant told Plaintiff there was nothing he could do. (hi@tex
referenced above indicates that Plaintiff did, however, receive some treafroentthe
Defendant Physical Therapi€tohn Doe #2), which ceased when his “knee strength, range of
motion, etc., was normal” (Doc.-2, p. 20)). Plaintiff complained to Defendant Brown that
Defendant Shah had failed to give him proper medical care, and she “ignored [his]ict®hpla
(Doc. 1, p. 212).

While Plaintiff cannot dictate his own treatment, the complaint as a whole shows
that he suffered aeriousknee injury that ruptured his ACL. According to the specialist’s
diagnosis and recommendations, the injury should have been treated with physams, thed
may require surgery in order to restore Plaintiff to healtPlaintiff received some PT, but
evidently not to the degree that was recommended. He has never received amygollo

consultation regarding the possible need foreative surgery. He is serving a lengthy sentence,
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thus will not be able to avail himself of private medical care for many yéaiken this factual
background, tathis stage it would be inappropriate to dismiss the deliberate indifference claims
againstPlaintiff's current medical providersThus,Count 7 against Defendants Shah, Brown,
and the Unknown Party Physical Therapist (John Doe #2) shall proceed for furthevr. revie
Plaintiff shall note that before his claim can proceed against the Joh#2efendant, he must
identify this person by name.

The Courtobservesthat Plaintiff has not requested any injunctive relief in
connection with his claim. Further factual development will be necessary tanaetexrhether
any of the Pinckneyville Defendts have exhibited deliberate indifference to Plaintiff's medical
condition, as well as to determine whether any injunctive relief would be amteomhould
Plaintiff request it.

Dismissal of Count 8 -Pinckneyville Defendant Spiller

Plaintiff alleges merely that he wrote to Defendant Spiller, asking him to
intervene so that Plaintiff would “receive the necessary treatment” foohdition (Doc. 1, p.
21). Defendant Spiller never responded to the letter.

For the reasons discussed in connection with Count 5, these facts are not
sufficient to support a deliberate indifference claim against DefendantrSpliteus,Count 8
shall be dismissed without prejudice. However, Defendant Spiller shallrémidie action as a
Defendant, in his official capacity only, as he appears to be the approprigtéopaaspond to
any discovery requests that Plaintiff may make in order to identify John #2odthe
Pinckneyville Physical Therapist) by nam8eeDonald v. Cook County Sheriff's Deg@5 F.3d

548, 555-57th Cir. 1996)(collecting cases).

Pagel8 of 23



Dismissal of Count 9 — Parties to Wexford Contract

Throughout Plaintiff's description of his injury and subsequent efforts to obtain
medical care at Dixon, Shawnee, and Pinckneyville, he doesmmaotion having any
correspondence or other contact with Defendants Godinez (IDOC Director), Comfoi@Ve
Health Sources Executive"Wexford”), Schicker (IDOC Medical Director), or Hamos (Director
of the lllinois Dept. of Healthcare and Family Servicesparding his medical condition or need
for treatment He makes only general claims that seeDefendanthiad a duty to provide
effective treatment in accordance with medically accepted standards of caree aswhtifact
between the IDOC, Department of Healthcare and lye®arvices, and Wexford, and that he did
not receive proper care (Doc. 1, pp-Z&. He focuses particular attention on the contract, part
of which he includes as an exhibit (Doe21pp. 2138). He argues that these Defendants should
be liable for denages because they were contractually obligated to make sure Plaintiff ems giv
proper medical care, but he did not receive it (Doc. 1, pp. 28-33).

First, even if these Defendants ran afoul of their alleged contractuahitiduhis,
such a breach does not translate into a constitutional violation. Nor, as has earlier bee
discussed, can any of these Defendants be held liable for the alleged delibeffatemcdi of
the prison employees who were under their supervision. Defendants Godinez, CocierSchi
and/or Hamos may only be liable if they were personally aware of a seriougjvebjesk to
Plaintiff's health, but failed to take necessary action to mitigate thatarsik they knowingly,
purposefully ignored misconduct by their subordinat&éhe facts in the complaint suggest no
such thing, therefore, Plaintiff fails to state a deliberate indifference @gainst any of these
Defendants.

Alternatively, a corporation such as Wexford (which employs the medical
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provider Defendants at the various prisons where Plaintiff was held) maylddadite for
deliberate indifference if it had a policy or practice that caused the allegedoviotdt a
constitutional right. Woodward v. Corr. Med. Serv. of lll., In868 F.3d 917, 927 (7th Cir.
2004). See also Jackson v. lll. Me@ar, Inc.,300 F.3d 760, 766 n.6 (7th Cir. 2002) (private
corporation is treated as though it were a municipal entity in a 8 1983 action).vétpnene of
the facts recited by Plaintiff support a policy or practice claim.

For these reason§ount 9 and Defendants Godinez, Conn, Schicker, and Hamos
shall be dismissed without prejudice.

Pending Motions

Plaintiff's motion for recruitmentof counsel (Doc2) is referred tothe United
States Magistratéudge for further consideration.

The motion for service of process at government expense dDscGRANTED
IN PART AND DENIED IN PART. Service shall be ordered below on those Defendants who
remain in the action. No service shall be made on the sBshiDefendants.
Disposition

The Clerk isDIRECTED to add JULIE HAMOS (Director of the lllinois
Department of Healthcare and Family Services) as a Defendant.

COUNTS3, 5, 6, 8, and @&areDISMISSED without prejudice for failure to state
a claim upon which relief may be grantedefendantsGODINEZ, CONN, SHICKER,
CHANDLER, ALBERSE, MARTIN, HUNTER, COLGAN, HAMOS , and UNKNOWN
PARTY DIXON HEALTH CARE ADMINISTRATOR (JOHN DOE #1) areDISMISSED
from this action without prejudice.

With reference to the remaining claims@OUNTS 1, 2, 4, and 7the Clerk of
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Court shall prepare for DefendaMti=SROBIAN, THOMPSON, JUSTICE, DAVID, LYNN,
SPILLER, BROWN, and SHAH: (1) Form 5 (Notice of a Lawsuit and Request to Waive
Service of a Summons), and (2) Form 6 (Waiver of Service of Summons). The Clerk is
DIRECTED to mail these forms, a copy of the complaint, and this Memorandum and Order to
each Defendant’s place of playment as identified by Plaintiff. If a Defendant fails to sign and
return the Waiver of Service of Summons (Form 6) to the Clerk within 30 days fromt¢hinela
forms were sent, the Clerk shall take appropriate steps to effect formal sertted Defendant,

and the Court will require that Defendant to pay the full costs of formal setwithe extent
authorized by the Federal Rules of Civil Procedure.

Service shall not be made on the UnknolxefendantPinckneyville Physical
Therapist (John Doe #2)ntil such time as Plaintiff has identified him by name in a properly
filed amended complaint. Plaintiff ADVISED that it is Plaintiff's responsibility to provide the
Court with the name and service address for this individual.

With respect to a Defelant who no longer can be found at the work address
provided by Plaintiff, the employer shall furnish the Clerk with the Defenslamtfrent work
address, or, if not known, the Defendant’s-lasdwn address. This information shall be used
only for sending the forms as directed above or for formally effectingiceer Any
documentation of the address shall be retained only by the Clerk. Address irdorstnatil not
be maintained in the court file or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an
appearance is entered), a copy of every pleading or other document submitted taratosi
by the Court. Plaintiff shall include with the original paper to be filed a certifstateng the

date on which a true and correct copy of the document was served on Defendants or counsel.
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Any paper received by a district judge or magistrate judge that has notilbdemith the Clerk
or that fails to include a certificate of service will be disregarded by the.Court

Defendants ar® RDERED to timely file an appropriate responsive pleading to
the complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioiREFERRED to United States
Magistrate Judge Stephen C. Williamsfor further pretrial proceedingswhich shall include a
determination on the pending motion fecruitmentof counsel (Doc. 2

Further, this entire matter shall bREFERRED to United States Magistrate
JudgeWilliams for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. § 6364t),
parties consent to such a referral.

If judgmentis rendered against Plaintiff, and the judgment includes the payment
of costs under 8 1915, Plaintiff will be required to pay the full amount of the costs,
notwithstanding that his application to proceadforma pauperishas been grantedSee28
U.S.C.8 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C.
81915 for leave to commence this civil action without being required to prepay feessasidr
give security for the same, the applicant and his or her aytoreee deemed to have entered into
a stipulation that the recovery, if any, secured in the action shall be paid toettkeo€Cthe
Court, who shall pay therefrom all unpaid costs taxed agBiasitiff and remit the balance to
Plaintiff. Local Rule 3.1q)(1).

Finally, Plaintiff iSADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of any change in his address; the {Caott wi

independently investigate his whereabouts. This shall be donatingwand not later thai
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days after a transfer or other change in address occurs. Failure to comply withrdar will
cause a delay in the transmission of court documents and may result in dismib&ahkofion
for want of prosecutionSeeFeD. R.Civ. P. 41(b).
IT IS SO ORDERED.
DATED: July 13, 2015
s/ MICHAEL J. REAGAN

Chief Judge
United States District Court
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