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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JAMESE. DUNMORE,
No. R64188,
Plaintiff,
VS. Case No. 3:15-cv-00706-SM Y

STEPHEN B. DUNCAN, et al.,

N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

YANDLE, District Judge:

James E. Dunmores currentlyincarcerated athe LawrenceCorrectional Centein
Sumner, lllinois. Proceedin@o se, Plaintiff Dunmorehas brought a civil rights actiggursuant
to 42 U.S.C. § 1983&lleging that higonstitutionakights were violated duringtrip search and
cell shakedown conducted by the Orange Crush Tactical Team at Lawredcdy i2014.
Among the 104 named defdgants ardonald Stolworthy, the Director of the lllinois Department
of Corrections; Joseph Yurkovich, the Chief of Operations for the lllinois Degattiof
Corrections; and Stephen Duncan, the Warden of Lawrence. Durmasralso namethe
corrections ticers whowere members of the Orange Crush teassigned tsearch Lawrenge
Menard, lllinois River and Big Muddy River correctional centses Doc. 1, pp. $6). There is
also a “Unknown Party placeholder for members tfie Orange Crush teasnthatPlaintiff
could not identify before filing his complaintDunmore seeks injunctive relief, as well as
compensatory and punitive damages.

This matter is now before the Court for a preliminary reviethetomplaint pursuant to

28 U.S.C. § 1915A. Und&ection1915A, the Court shall review a “complaint in a civil action
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in which a prisoner seeks redress from a governmental entity or officer oryempdd a
government entity.”During this preliminary review, the court “shall identify cognizable claims
or dismiss the complaint, or any portion of the complaiift the complaint “is frivolous,
malicious, or fails to state a claim on which relief may be granted” or if it “seekstary relief
from a defendant who is immune from such relief.”
Backaround

Dunmore is 76 years old and confined to a wheelchdis.housing uniat Lawrence was
searched by a team @range Crush officers Upon entering his housing wing, the officers
beganmaking loud noises and hitting their batons on the walls, tables, doors and rallimgs.
of the Orange Crushbfficers lined up in front of Dunmore’s cell and told him to getdiole
naked!” @oc. 1, p. 3 It took Dunmore a while to comply with the directivpresumably
because he is wheelchair bounso he was threatened tvisegregation. Plairft was then
directed tospread his buttocks and lift up his genitalhe officer then ordereRlaintiff to use
his hands to search his own mouth for contraband. When Plaintiff asked to wash his hands
before touching his mouth, thafficers yelled obscenities and again threatened segregation.
Someof the officers watchinghe search were femaladding to Plaintiff's humiliation

After the search was finished, the officers diredeshmoreto dress in pants, €hirtand
boots,but did not permit hinto put on underwearPlaintiff was then handcuffed tightly anda
painful stress position, with his palms facing outward 4l thumbs pointing upward. Again,
obscenities were shouted and threats of segregation were rR&dstiff and other inmates were
directed to keep their backs to the officers #rar heads down, as the officers hit their hands
with their batons, chanting “punishing the Plaintiff” (Doc. 1, p. 6).

As the inmates were lined up, an Orange Crush officer grabbed Plaintifedyack of
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the head and slammed Plaintiff's head into the back of the prisoner in front ofThienimpact
was so great that Plaintiff'spine was altered and a resulting bone fragment caused pain and
numbness to radiate down Plaintiff's right arm and hand.

The inmates were lined ypach bent over with his head in contact with the next inmate’s
buttocks—which the Orange Crush referred to as “nuts to butts” (Doc. 1, p. Officers
threatened violence if they saw daylight between inmates as they all mdceed of the
housing unit. Inmates were also told not to ask for medical treatment, watetio use the
restroom, because those requests would be denied. They were told to “take it liké thesn”
cuffs were too tight—or they would be dragged to segregation (Doc. 1, p. 7).

As the line of inmatewas leaving, Plaintiff was “violently yanked” out of line and taken
to the shower area (Doc. 1, p. 7). Plaintiff was told to put his face to the wall, and heftwa
that way for hars—he urinated and defecated on himsdfrom time to time an Orange Crush
officer would yell “This is punishment for all your sins.” (Doc. 1, p. Other officers laughed
at Plaintiff and told him they did not care about the inmates in wheelchairs. Pleant#biled,
in the shower area for the rest of the day.

When Plaintiff returned to his cell, he found that it had been “tossed” (Doc. 1, p. 8).
Non-contraband items were taken, including legal documents. Shakedown property receipts
were not éft, which Plaintiff asserts was part of a policy to keepretthe identities of the
Orange Crush officers. When Plaintiff asked to speak to the warden, an offidezdaargd told
him that the warden knew what was occurring at the facility.

Plaintiff remained in pain after his headd neck injury, but his request for medicate
was denied even after he had returned to his cell. Officererely told him to submit a

grievance.
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Similar searches were conducted by the Orange Crush at othertiorstitiVienard,
lllinois River and Big Muddy River correctional centers. Dunmaseerts thaboth thestrip
search andnovement of inmatewere purposefullyconducted in a humiliating mannele also
says that officerexecuted the shakedown procedures pursteaatpolicy or practice that was
implemented, overseeand encouraged by Department of Correctiagervisors,” including
Yurkovich and Duncan.

Discussion

The Court will begin with a preliminary note concerning the handling of Orange Crush
cases in the Southern Distraft lllinois. Dunmore’scomplaintherecloselytracks the pleading
in Ross v. Gossett, Case No. 1&v-309-SMY-PMF, which was filed in this Court on March 19,
2015. The plaintiff in Ross is se&ing injunctive relief and damages on behalf of himself and
class of prisoners that were subjected to similar strip searches whileeratad at Lawrence
and three othellinois prisons during 2014. Should tRess class be certified, Dunmongould
likely be a member of the clasdthough Dunmore has claims specific to his disability

With that point out of the way, the Cawrill evaluate Dunmore’somplaint pursuant to
28 U.S.C. 8§ 1915A.In his complaintDunmore listdive discrete causes of actiamd a broad
assertion that statutes specifically protecting the disabled have been viallabéavhich areset
out below.

COUNT 1: Eighth Amendment claim against all Defendants for inflicting unnecessary

physical andemotional pain and suffering upon Plaintiff during the strip

search, shakedowand related actions

COUNT 2:  Conspiracy under 42 U.S.C.1883, in that Defendants agreed to deprive
Plaintiff of his constitutional rights and protect one another from liability

COUNT 3: Eighth Amendment claim for failure to intervene to prevent the violation
of Plaintiff’'s constitutional rights
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COUNT 4:  Violation of the Prison Rape Elimination Act, 42 U.S.C. § 15607.

COUNT 5: Intentional infliction of emotional distress under lllinois state.law

COUNT 6: Violation of the Americanwith Disabilities Act of 1990, 42 U.S.C.A. §

12101et seg., the Rehabilitation Act, 29 U.S.C. 88 794¢ and the Civil
Rights of Institutionalized Persons Act of 1980, 42 U.S.C. § £08&.

Given the similarity between Dunmoret®mplaint and the complaint iRoss, the fact
that the complaint ifRoss was permitted through screening, and the fact that a motion to dismiss
is pending inRoss but not yet decidedhe Court is of the opinion that the above counts cannot
be dismissed at this timeThe complaint will be allowed to proceed. However, the Court
stresses that the defendaate not precluded from moving to dismtege complaintor portions
of it for the reasons articulated in tRess motion to dismisgor for any other reasons).

The Court would be remiss if it did not acknowledge that absent a conspiracy aaskor cl
action, it is unlikely Plaintiff Dunmore can proceed against all 104 named datgrfdalack of
standing—Dbut that is all for another day.

One finalnote concerning the Unknown Party Orange Crush offitkeeseofficers must
be identified with particularity before service of the complaint can occur on th&imere a
prisoner'scomplaint states specific allegations describing the conduct of unkrommections
officers sufficient to raise a constitutional claim against them, ghsonershould have the
opportunity to engage in limited discovery in order to ascertain the identity & tledsndants.
Rodriguez v. Plymouth Ambulance Serv., 577 F.3d 816, 832 (7th Cir.2009). In this case,
guidelines for discovery aimed at identifyittge unknown partiewill be set by the magistrate
judge. Oncethe unknown Orange Crush officers are ideadifiCortesshall file a motion to

substitute the named individuaisth theUnknown Party officer designations.
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Disposition

IT ISHEREBY ORDERED that Plaintiff's complaint shall proceed through screening.

The Clerk of Court shall prepare fatl namedDefendants: (1) Form 5 (Notice of a
Lawsuit and Request to Waive Service of a Summons), and (2) Form 6 (Waivewvick &4
Summons). The Clerk IBIRECTED to mail these forms, a copy of the complaint, amd t
Memorandum and Order to each Defendant’s place of employment as identikéariiff. If a
Defendant fails to sign and return the Waiver of Service of Summons (Form It ©lerk
within 30 days from the date the forms were sent, the Clerk stkallappropriate steps to effect
formal service on that Defendant, and the Court will require that Defendant to pfayl tteests
of formal service, to the extent authorized by the Federal Rules of CivedRnee

Service shall not be made on tdeknown Party defendantantil such time as Plaintiff
has identifiedhemby name in a mperly filed amended complaintt is Plaintiff's responsibility
to provide the Court with the names and service addressiegandividuals.

With respect to a Defendawho no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s currenk wddress, or, if
not known, the Defendant’s lakhown address. This information shall be used only for sending
the forms as directed above or for formally effecting service. Any docunmmtdtthe address
shall be retained only by the Clerk. Address information shall not be maintaineccouthéle
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copy of every pleading or other document submitted for considesation @ourt.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a

true and correct copy of the document was served on Defendants or counsel. Any paper received
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by a district judge or magistrate judge that has not been filed with the Cléhatofails to
include a certificate of service will be disregarded by the Court.

Defendants areORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this action REFERRED to United States
Magistrate Judge Stephen C. Williams for further pretrial proceedingswhich shall include a
determination on the pending motion fecruitmentof counsel (Doc. 3

Further,this entire matter shall HBREFERRED to a United States Magistrate Judfyps
disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. § 6366t),parties consent to
such areferral.

If judgmentis rendered against Plaintiff, and the judgment includes the paymendtsf co
under Section 1915, Plaintiff will be required to pay the full amount of the costs, msiamitling
that his application to proceenh forma pauperis has been granted.See 28 U.S.C. §
1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence ithcivil action without being required to prepay fees and costs or give
security for the same, the applicant and his or her attorney were deemed to hackirtiex
stipulation that the recovery, if any, secured in the action shall be paid to the CleekGxfurt,
who shall pay therefrorall unpaid costs taxed againgaiatiff and remit the balance tddmtiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not

independently investigate his whereabouts. This shall be done in writing and ndbhdaté
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days after a transfer or other change in address occurs. Failure to comply with this drder w
cause a delay in the transmission of court documents and may result in dismib&ahkofion

for want of prosecutionSee FED. R.Civ. P. 41(b).

IT ISSO ORDERED.

DATED: July 27, 2015

s/ STACI M. YANDLE
United States District Judge
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