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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

DWAINE COLEMAN,
Plaintiff,
Case No. 3:15-cv-898-RJD

V.

LT. VINSON, C/O BLESSING, and LT.
MITCHELL,

N N N N N N N N N N

Defendants.
ORDER
DALY, Magistrate Judge:
Plaintiff Dwaine Coleman, a former inmatetime custody of the lllinois Department of
Corrections (*IDOC"), filed this lawsuit pursuant to 42 U.S.C. 8§ 1983 alleging his constitutional
rights were violated whil he was incarcerated at Vienna @otional Center (“Vienna”). More
specifically, Plaintiff alleges thdte was subjected to the unauthed use of excessive force and
retaliation at Vienna. Plaintiff is proceediin this action on the following claims:
Count One: Defendants Vinson and Blessingexttbd Plaintiff to the use of excessive
force and/or failed to protect him frothe same in violation of the Eighth
Amendment.

Count Two: Defendant Mitchell retaliated against Plaintiff for threatening to and
actually filing a grievance againsinmiby placing him in segregation on or
around November 17, 2014.

Defendant Mitchell filed a motion for summgugigment on Count Two that is now before
the Court (Docs. 47 and 48). Plaintiff filed apense (Doc. 49) and Defemddled a reply (Doc.
50) that will be considered. For the reasons set forth below, the mob&NIED.

FACTUAL BACKGROUND

Plaintiff suffers from chronic back pain (Pesition of Dwaine Coleman, Doc. 48-1 at 50).
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On November 17, 2014, following his arrival ate¥ina after a long bus ride, Plaintiff was in
excruciating pain and asked Officer Dent Veaiter so he could take his pain medicatituh &t
102, 46). After Plaintiff was refused tea, he requested a crisis tedh @t 47). Officer Dent
then called the acting sergeant, who chl@efendant Lt. Mitchell to the scenkl.(at 48-49).
Plaintiff notified Defendant Mitchell that he waequesting a crisis teaand a hunger strike, and
advised him he would write grievance against Mitchelld. at 45). Plaintiff testified that
Defendant Mitchell told him heould either go back upstairs, af he continued to request
assistance, he would place Plaintiff in segregatidnat 49). Plaintiff told Defendant Mitchell
he was going to continue to request assistaliace (

Plaintiff testified that Defendant Mitell then escorted him to segregatlofid.).
Defendant Mitchell does not recall escortinquiRliff to segregation (Declaration of David
Mitchell, Doc. 48-1 at 3, 1 14). Plaintiff recallsat he was issued a disciplinary ticket authored
by Officer Dent a few days lat@Doc. 48-1 at 49). The disciphny ticket, dated November 17,
2014, charges Plaintiff with the offenses of insgke and disobeying a dateorder (Doc. 48-1 at
3, 1 13;seeDoc. 48-1 at 125). The ticket reads as follows:

On the above date and approximate time this R/O was assigned to
2nd floor movement. Inmate Coleman #B62923 came to the desk
and said he had a pass. This R/O informed inmate Coleman
#B26923 that there was no pass. Inmate just stood there and said
something under his breath. TR& informed him to go back to

his bunk 2 more times. Inmate s@tl a not talking to you then
started to get real loud in front of other inmates. This R/O told him
again to go back to his bunk. Integust standing there looking at

this R/O. Inmate went back after this R/O told him 2 more times to
go back to his bunk.

11t is not clear when Defendant Mitchell escorted Plaintiff to segregation. During jisitien, Plaintiff's

testimony seemed to indicate that Mitchell escorted him to segregation immediately following their interaction.

However, in his response briefing, Plaintiff suggests that he was escorted to segregatafterohty persisted in
setting forth his complaints and filing his grievance.
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(seeid.). Plaintiff denies engaging the conduct described in theket (Doc. 48-1 at 43). Itis
undisputed that the November 17, 2014 ticket wasomet! by Officer Dent and initially reviewed
by Defendant Mitchell (Doc. 48-1 at 3, Y X8e Doc. 48-1 at 125). Plaintiff testified that the
ticket was issued under Lt. Mitchell's orders (D48-1 at 44). DefendaMitchell explains that
after a review of the ticket he suggested tortheewing officer, OfficerPeck, that Plaintiff be
removed to temporary confinement based on the seesssf the offense (Doé8-1 at 3,  18).

On the same date he was issued theipfisary ticket, Plaintiff wrote a grievance
complaining about his interactions with DemidaMitchell and asserting he was issued a false
disciplinary ticket ¢ee Doc. 48-1 at 6-7). Plaintiff indicadethat he was segregated for seeking
treatment for his medical issues and aske be released from segregatimee(id.). The
grievance was reviewed by Plaintiff's counseléulia Rodriguez, who responded on December
22,2014 ¢eeid. at 6).

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate only igtimoving party can demanate “that there is
no genuine dispute as to any madkfact and the movant is ettéid to judgment as a matter of
law.” FeD.R.Civ.P. 56(a);Celotex Corp. v. Catrett, 477 U.S. 317, 322(1986¥e also Ruffin-
Thompkins v. Experian Information Solutions, Inc., 422 F.3d 603, 607 (7th Cir. 2005). The
moving party bears the initial burden of demonsttathe lack of any genoe issue of material
fact. Celotex, 477 U.S. at 323. Once a properly supported motion for summary judgment is
made, the adverse party “must set forth specificsfahbwing there is a genuine issue for trial.”
Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986). A genuingus of material fact exists
when “the evidence is such that a reasonablegowd return a verdict for the nonmoving party.”

Estate of Smpson v. Gorbett, 863 F.3d 740, 745 (7th Cir. 2017) (quotingderson, 477 U.S. at
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248). In considering a summary judgment motioe, district court viewshe facts in the light

most favorable to, and draws all reasonablerences in favor of, the nonmoving partyApex

Digital, Inc. v. Sears, Roebuck & Co., 735 F.3d 962, 965 (7th Cir. 2013) (citation omitted).
DiscussioN

In his second amended complaint, Plaingéiffeges that Defendant Mitchell retaliated
against him by placing him in segregation fomgbaining about his treatment by prison officials
and filing a grievance. A prison official who takaction in retaliation for a prisoner’s exercise
of a constitutional right violates the ConstitutiomeWalt v. Carter, 224 F.3d 607, 618 (7th Cir.
2000). The Seventh Circuit has articulated tbata plaintiff to prevail on a First Amendment
retaliation claim, he must shawat: (1) he engaged in activity protected by the First Amendment;
(2) he suffered a deprivation that would likely deter First Amendment activity in the future; and
(3) the First Amendment activity wdat least a motivating factom the defendant’s decision to
take the retaliatory actionBridgesv. Gilbert, 557 F.3d 541, 546 (7th Cir. 2009) (citipodr uff
v. Mason, 542 F.3d 545, 551 (7th Cir. 2008)) (other citations omitted).

At the summary judgment stage, the Seventiouii has held that the burden of proving
causation is split between the partiesidwell v. Eisenhauer, 679 F.3d 957, 965 (7th Cir. 2012).
Initially, in order to establishjarima facie case, the plaintiff must produce evidence that his speech
was at least a “motivatingattor in the defendant’s dea@sito take retaliatory actionld. Then,
the burden shifts to the defendant to rebut the causal inference raised by the plaintiff's evidence
and show that the harm would have occuaagway, despite the protected activitid. If the
defendant fails to counter the plaintiff's evidence, then the defendant’s retaliatory actions are
considered a “necessary conditionf’the plaintiff's harm, and the plaintiff has established the

“but-for” causation needed &ucceed on his claimld.
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The Court first considers Defendant Migdl’s contention that summary judgment is
appropriate because Plaintiffddnot engage in protected conduct prior to his placement in
segregation. In particular, Def@ant Mitchell assertthat because Plaintiff had only threatened
to file a grievance prior to his placement in segtem, and such a threat is not a protected First
Amendment activity, Plaintiff's claim must fail. @&htiff rejects this argument, asserting that his
protected conduct at issueludes not only threaterg to file a grievancdyut also actually filing
a grievance and complaining abowt bonditions of confinement.

While the Court recognizes the ambiguity concerning the timing of Plaintiff's placement
in segregation, it need not detene exactly when Defendant Mitchell escortethintiff to
segregation as it is not dispositive. First, @aurt rejects Plaintiff'sassertion that Defendant
Mitchell placed him in segregation after he filed his Noveniye2014 grievance. A review of
the grievance reveals that Plaintiff was cleamlysegregation during the time the grievance was
filed (given that the request for relief includbsing released from segregation). Thus, the
adverse action Plaintiff complains of could rmtve occurred in retaliation for filing said
grievance. Further, iBridgesv. Gilbert, the Seventh Circuit consideradhether a threat to file
a grievance could be deemed protected @gtivnder the First Amendment and, although it
declined to provide a definitive decision on the isgugmarked that “it seems implausible that a
threat to file a grievance would itself constitudéeFirst Amendment protected grievance.” 557
F.3d 541, 555 (7th Cir. 2009) (emphasis in originaBlthough this point has not been definitively
decided by the Seventh Circugée Brown v. Darnold, 505 F.App’x 584 (7tiCir. 2013), the Court
finds that the mere threat to file a grievance does not constitute a First Amendment activity with
the protections that are afforded therein. cérdingly, Plaintiff has not established a First

Amendment retaliation claim against Defendant hedtrelated to his fihg of the November 17,
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2014 grievance or his thrett file the same.

Plaintiff also asserts that his complainte®at treatment by prisorffaials and continued
requests for medical assistance constitute First Amendment activity. The Court agrees. In
Bridges, the Seventh Circuit found thatrisoner’s speech can be pied even when it does not
involve a matter of public concern and, in so iiny] applied the legitimatpenological interests
test fromTurner v. Safley, 482 U.S. 78, 79 (1987), to determine whether an inmate had engaged
in protected speech. Watkinsv. Kasper, the Seventh Circuit furthertanulated that in applying
the Turner standard to a First Amendment retabaticlaim, courts should examine whether the
prisoner engaged in speech imanner consistent with legitimgtenological interests. 599 F.3d
791, 794-95 (7th Cir. 2010) (citingridges, 557 F.3d at 551). IWatkins, the Seventh Circuit
reviewed several relemtifactors noted iffurner, including: whether a valid, rational connection
exists between the regulation and the legitimateestgut forth to justy it; whether alternative
means of exercising the right remain open isqgor inmates; the impact accommodation of the
asserted constitutional right will have on prison officials and inmates; and the availability of
obvious, easy alternatives the challenged regulation.ld. at 796-97 (internal quotations
omitted). The Court further found that speech that has a negative impact on a legitimate
penological interest, such as prison gikoe, may be validly restricted.ld. at 797.

Here, crediting the evidence in Plaintiff's faytine Court finds that the speech Plaintiff
engaged in with Defendant Mitdheoncerning his request for wea and further assistance were
consistent with the legitimate pelogical interests of the institota. Thus, a jury could find that
Plaintiff engaged in protected First Amendment aistiand is entitled to the protections afforded
therein. A reasonable jury could also find tR&intiff’'s placement in segregation amounted to

a deprivation likely to deter a person of ordinfirgnness from future First Amendment activity.
Pageb of 9



Defendant’s argument that Plaintiff fails to meet this requirement because he filed grievances
following the alleged adverse actiossunavailing. The questionm®t whether Plaintiff himself

was actually deterredut whether a person of “ordinafiymness” would be deterredSurita v.

Hyde, 665 F.3d 860, 878 (7th Cir. 2011).

The Court next considers whether there is evidence sufficient to show that Plaintiff's
complaints motivated Defendant Mitchell’'s allegeetaliatory action. Plaintiff may meet his
burden by presenting either direstcircumstantial evidenceKidwell, 679 F.3d at 965. Direct
evidence is evidence which wipirove a particular fact wibut reliance upon inference or
presumption, while circumstantial evidence is evadefrom which a trier ofact may infer that
retaliation occurred, including suspicious tgior ambiguous orar written statements Id.
(quotations and citations omitted).

Plaintiff testified that Defendant Mitchell tratened to retaliate against him by placing him
in segregation if he continued complaining abouidsges. It also appedP&intiff is relying on
the timing of the events to establish his priraaié case. The Seventh Circuit has held that a
plaintiff's reliance on suspicious timing to estable prima facie retaliation claim will “rarely be
sufficient in and of itself tareate a triable issue.'Stone v. City of Indianapolis Pub. Utils. Div.,

281 F.3d 640, 644 (7th Cir. 2002) (¢itans omitted). Further, ¢hadverse action must follow
“close on the heels” of the protected expressiuh the plaintiff must show that the person who
took the adverse action knew thfe protected conductKidwell, 679 F.3d at 966. In light of
Defendant Mitchell’s threat to place Plaintiff ingsegation, as well as the timing of the events at
issue, the Court finds sufficient evidence to findiRiff has established $iprima facie case.

Defendant Mitchell attempts to rebut Plaintiff's prima facie case and show that Plaintiff

would have been sent to segregation inperary confinement regardless of any speech he
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engaged in based on the disciplinary ticket issued by Officer DEné Court disagrees based on
the evidence in the record thatfi®er Dent issued the ticket &efendant Mitchels direction.
Although it may have ultimately been the adjoment committee’s decision to impose additional
time in segregation, Defendant Mitchell undispiitegproved Plaintiff's placement in temporary
segregative confinement and, according to Plaintiéfs the impetus for such placement given his
directive to Officer Dent. For these reasobgfendant Mitchell hasot adequately rebutted
Plaintiff's prima facie case.

Defendant Mitchell also contends that sumyrjadgment in his favor is appropriate as he
was not personally involved in the deprivation complained of — Plaintiff's placement in
segregation. In viewing the evidence in the liglist favorable to Plaintiff, this argument clearly
fails. Although disputed by Defendant Mitchell aPikiff testified thatMitchell threatened to
place him in segregation after Plaintiff indicatediild file a grievance and continue to address
his issues and that Mitchelid indeed escort Plaintiff to geegation after he continued setting
forth his complaints. Plaintiff has also submitted evidence that Defendant Mitchell directed
Officer Dent to issue the November 17, 2014 distapy ticket, reviewed the same, and approved
of temporary confinements¢e Doc. 48-1 at 125). While the Court recognizes Defendant
Mitchell’s contention that Plaintiff's testimongoes not accurately describe the process for
placement in temporary confinement and notes Mitshassertion that he would lack authority
to unilaterally place Plaintiff in segregation, sachissue is a dispute that should be decided by a
jury.

Finally, Defendant is not entitled to qualifiedmunity as it was clearly established at the
time of the events in question that taking actitanglace Plaintiff in segregation for complaining

about issues with his confinement consisteitit Vegitimate penologicadbjectives implicates an
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inmate’s constitutional rights.
CONCLUSION
For the foregoing reasons, the Motion fon®oary Judgment filed by Defendant Mitchell
(Doc. 47) isDENIED.
IT 1SSO ORDERED.

DATED: September 19, 2018

oJ Reona l), Daly

Hon. Reona J. Daly
United States M agistrate Judge
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