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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JAMES FERGUSON, # K-73141
Plaintiff
VS. CaseNo. 15¢v-947-SMY
WEXFORD HEALTH SOURCES, INC.,
RODERICK MADDOX ,

UNKNOWN PARTY DENTIST,
and KURTIS HUNTER ,

vvvvvvvvvvvv

Defendants.

MEMORANDUM AND ORDER
YANDLE , District Judge:

Plaintiff, currently incarcerated afhawneeCorrectional Center Shawne®, has
brought thispro se civil rights action pursuant to 42 U.S.C. § 198®laintiff claims that
Defendants have been deliberately indifferent todeisous dentaheeds. This case is now
before the Court for a preliminary review of the complaint pursuant to 28 U.S.C. 8 1915A.

According tothe @mplaint, Plaintiffsaw a dentist (hame unknown) at Shawnee on April
28, 2015, for a painful tooth problem. The dentist told Plaintiff the tooth could be saved with a
new filling, and he would be scheduled for this work soon.

By Jure 13, 2015, Plaintiff still had not been calledfor the filling. At that pointthe
tooth had deteriorated beyond repair, causing Plaintiff a great deal of pain, andei tede
pulled. Plaintiff was calledor a dengal visit on June 13, 20150 have a different tooth
extracted, even though that tooth was not causing him any pain. When Phaastiéxamined
by the Defendant John Doe Dentist during that visit, he pointed out the bad tooth and said that he

needed to have it extracted. The John Doe Dentist confirmed that the bad tooth needed to be
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pulled, but said that “it was not his problem” and Plaintiff would have to go back thrbagh t
sick-call procedure in order to have it extracted (Doc. 1, p. 5). Plaintiff told the Defendant John
Doe Denist that he had already paid his $5.06pay for the bad tooth and had gone through the
sick-call procedure to have it fixed, but nothing had been done. He asked the Defendant to pull
the bad tooth instead of the other toethut the Defendant John Doe Dentist refusedaintiff

left the clinic that day without having any dental work done.

On June 18, 2015, Plaintiff was called out to go to the dentist, and was informed he
would have to pay another $5.00-gaymentin order to be seen. Plaintiff protested that he had
already paid for the same probleamd refused to pay again. He was not seen by the dentist that
day. Plaintiff filed a grievance over the incident, complaining that he is migliged was still
being charged over and over again for the same issue due to the policy of DeWedéord
Health Sources, Inc. (“Wexford”), and the lllinois Department of Correc(itBOC”).

As of August 10, 2015, Plaintifivas still suffering from the same problems with the
decayed tooth. He has never been called for an appointment to fix it, even though he had pai
for the work to be done. The long delay has caused him to suffer tremendous pain, loss of sleep,
and has made him unable to eat or drink without pain. He includes an affidavit statihg tha
put in another sick call request on August 13, 2015, seeking treatment foothéDoc. 1, p.

11).

In addition to naming the Defendant John Doe Dentist who refused to pull the painful,
decayed tooth on June 13, 2015, Plaintiff sues Wexford and its regional director Roderick
Maddox, who oversees the medical/dental employees at ShawneealsblesuesShawnee
Warden Kurtis Hunterfor failing to remedy his problem despite receiving two emergency

grievanes from Plaintiff (Doc. 1, pp.-8). He seeks compensatory and punitive damages (Doc.
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1, p. 10).

Merits Review Pursuant t028 U.S.C. § 1915A

Under 8 1915A, the Court is required to conduct a prompt threshold review of the
complaint and to dismiss anyaims that are frivolous, malicious, fail to state a claim on which
relief may be grantear seek monetary relief froomammune defendant

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams, 490 U.S. 319, 325 (1989)-rivolousness is an objective standard that refers
to a claim that “no reasonable person could suppose to have any rheeit.”Clinton, 209 F.3d
1025, 102627 (7th Cir. 2000).An action fails to state a claim upon which retan be granted
if it does not plead “enough facts to state a claim to relief that is plausible oceats el
Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)The claim of entitlement to relief must
cross “the line between possibility and plaugy.” Id. at 557. Conversely, a complaint is
plausible on its face “when the plaintiff pleads factual content that allesvedurt to draw the
reasonable inference that the defendant is liable for the misconduct allefghdroft v. Igbal,

556 U.S. 662, 678 (2009).

Although the Court is obligated to accept factual allegations asseei&mith v. Peters,

631 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so sketchy or implausible
that they fail to provide sufficient notice of a plaintiff's clainBrooks v. Ross, 578 F.3d 574,

581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate abstratioresiof

the elements of a cause of action or conclusory legal statemelds.” At the same time,
however, the factl allegations of a pro se complaint are to be liberally constr8eslArnett v.
Webster, 658 F.3d 742, 751 (7th Cir. 201Redriguez v. Plymouth Ambulance Serv., 577 F.3d

816, 821 (7th Cir. 2009).
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Based on the allegations of the complaint, the Clonals it convenient to divide the qr
se action into the following counts. The parties and the Court will use these tdeagnaall
future pleadings and orders, unless otherwise directed by a judicial offitleis d@ourt. The
designation of these counts does not constitute an opinion as to their merit.

Count 1: Eighth Amendmentlaim against Defendantohn Doe Dentistfor

deliberate indifference to Plaintiffserious dentaheed to havéis decayed tooth

extracted on June 13, 2015;

Count 2: Eighth Amendment claim against Defendant Warden Hunter, for

deliberate indifference to Plaintiff's serious dental need to have higetktaoth

extracted,

Count 3: Eighth Amendment deliberate indifference claim against Defendants

Wexford and Maddox, forallowing their employees to disregaRlaintiff's

serious dental needs bgquiring multiple cepaymentsefore dental care would

be approved.

At this stage, Plaintiff’'s claims in Counts 1 and 2 shall be allowed to proceed tfogrfur
review. However,Count 3fails to state a claim upon which relief may be granted, and shall be

dismissed.

Deliberate Indifference to Serious Dental Needs

In order to state a claim for deliberate indifference to a serious medicalamegunate
must show that he (1) suffered from an objectively serious medical condition; armt(Z)d
defendant was deliberately indifferent to a risk of serious harm from that condibatibérate
indifference is proven by demonstrating that a prison official knows of a stibstésk of harm
to an inmate and either acts or fails to act in disregard of that risk. Delagaigént may
constitute deliberate indifference if such delay exacerbated the injurynecessarily prolonged
an inmate’s pain.”Gomez v. Randle, 680 F.3d 859865 (7th Cir. 2012) (internal citations and
guotations omitted).See also Farmer v. Brennan, 511 U.S. 825, 842 (1994erez v. Fenoglio,

792 F.3d768, 77778 (7th Cir. 2015) The Seventh Circuit has recognized that dental care is
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“one of the most important medical needs of inmate&3®é Wynn v. Southward, 251 F.3d 588,

593 (7th Cir. 2001) (allegations that an inmate denied his dentures could not chew his food,
making eating difficult, and that he suffered bleeding, headaches, amglumisfent, stated a
serious medical need).

Notably, the Eighth Amendment does not give prisoners entitlement to “demandcspecifi
care” or “the best care possible,” but only requires “reasonable measures to meeargialbst
risk of serious harm.” Forbes v. Edgar, 112 F.3d 262, 267 (7th Cir. 1997). Further, a
defendant’s inadvertent error, negligence or even ordinary malpractice iciastfto rise to
the level of an Eighth Amendment constitutional violatice Duckworth v. Ahmad, 532 F.3d
675, 679 (7th Cir. 2008).

Count 1 —Deliberate Indifference Claim Against Defendant John Doe Dentist

Here, Plaintiff's factual allegations show that his decayed tooth presentedicaisser
medical/dental condition. The first dentRlaintiff consulted on April 28, 201&vho appears
from the complaint to be a different individualanthe John Doe Dentist who saw Plaiinin
June) recognized thishen he authorized the filling/repair. It is not clear why Plaintiff was not
called back for treatment of thatoth, or whether the delay may have been caused by another
person not named as a Defendant her@ime Defendant John Doe Dentist became aware of the
deteriorated and painfaondition ofPlaintiff’'s decayedooth on June 13, 2015. Although he
told Plaintff thatthe tooth needed to be pulled, he either could not or would not perform the
extraction on that date. Plaintiff was called back for dental igekdays lateron June 18,
2015. Plaintiff acknowledges that hefused to pay another $5.00-gaynent on that date, and

the complaint indicatethat this refusal was the reason why he did not see a dentist that day.
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Further factual development will be necessary to determine whether the John Doe
Dentist’s refusal to pull Plaintiffslecayed and paiaf tooth on June 13, or any subsequent
involvementby this Defendanin Plaintiff's treatment or lack thereofose to the level of
deliberate indifference to a serious dental need. As noted above, a delay irertteidun
prolongs an inmate’s sufferimgay violatethe Constitution.

However,it appears from the complaint that some of de¢ayin carewas caused by
Plaintiff's own decisionon June 180 refuse tamakeanother cepayment If Plaintiff's action
delayed his treatmenhe cannot complaiof a constitutional violatiorfor that delay. “The
Eighth Amendment does not compel prison administrators to providéreesnedical services
to inmates who are able to contribute to the cost of their céteofe v. Isaacs, 703 F.3d 1024,
1026 (7th Cir. 2012). And an inmate who “opt[s] to refuse treatment rather than partswith hi
money” cannot prevail on an Eighth Amendment claim because “[e]Jven though he was in pai
until he received treatment, the delay in receiving care was of his own makihgt’1027.

There are several exemptions from the medical/dentphgment requirement under the
lllinois statute, including for chronic illnesses, for follay visits, and for prisoners who meet
the statute’s definition of indigencyld. at 1027 730 LL. ComP. STAT. 5/3-62(f). Whether or
not a statutory exemption should apply to thepagment rule is a question of state law, not
cognizable in a 8§ 1983 action. Therefore, if Plaintiff claims that he was wrasgéssed a fee,
he must pursue the ntat in state court.

Count 1 against the Defendant John Doe Dentist survives threshold review under
8§ 1915Aat this early stageHowever, before this claim can proceed, Plaintiff must identify the

Defendant by name so that he may be served. DefendanlelVvatunter, whas named in
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Count 2, is the appropriate person to respond to discovery requests as to the idémitjobht
Doe Dentist.

Count 2 —Deliberate Indifference Claim Against Defendant Hunter

If a prisoner is under the care of prison medical professionals, @nedital prison
official “will generally be justified in believing that the prisoner is in capalbleds.” Arnett v.
Webster, 658 F.3d 742, 755 (7th Cir. 2011) (quotBguill v. Gillis, 372 F.3d 218, 236 (3d Cir.
2004)). In contrast, a prison official may be found to be deliberately indifferentriscaer's
serious medical needs if “they have a reason to believe (or actual knowledgejsthradoctors
or their assistants are mistreating (or not treating) a prisoréayes v. Shyder, 546 F.3d 516,
527 (7th Cir. 2008)see also Reed v. McBride, 178 F.3d 849, 8556 (7th Cir. 1999) (warden
was required to act when prison officials repeatedly denied an inmasaidifaining medication
and food). Where a plaintiff informs prisoffficials that he is being denied access to health
care, those officials may be liable under 42 U.S.C. § 1983 for their inaction.

For this reason, the claim against Defendant Warden Hun@ount 2 shall proceed at
this time, in order to determine whethes allegedinaction in response tBlaintiff's emergency
grievances over the lack of dentalreamounted to unconstitutional deliberate indifference.

Dismissal ofCount 3 — Defendants Wexford ad Maddox

Defendant Wexford Health Sources, Inc., is a corporation that employs thedBetfe
John Doe Dentist and provides medical and dental care at the prison, but it cannot be held liable
solely on that basis. A corporation can be held liable for deliberate imdifferonly if it had a
policy or practice that caused the alleged violation of a constitutional nybddward v. Corr.
Med. Serv. of Ill., Inc., 368 F.3d 917, 927 (7th Cir. 2004¥ee also Jackson v. Ill. Medi-Car,

Inc., 300 F.3d 760, 766.6 (7th Cir. 2002) (private corporation is treated as though it were a
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municipal entity in a 8§ 1983 action).

Plaintiff alleges generally that Defendant Wexford and its RegionatmeDefendant
Maddox, allowed their subordinate employees to refuse to provide dental carmtiéf Bldess
he paid a cgpayment for each visit. He claims that he was unconstitutionally denied treatment
because of this policy.

As discussed previously, however, the policy of requiring inmates to pay a senall fe
orde to receive medical or dental cawehich is required under the lllinois statdtis, not itself
unconstitutional. Poole v. Isaacs, 703 F.3d 1024, 1027 (7th Ci2012) Prisoners may avail
themselves of the institutional grievance process if they leelgevcepayment has been
improperly chargedand may take the dispute to state cotitbwever, an inmate may not create
a constitutional claim by refusing to pay the fee and then asserting that thieofléereatment
amounts to aconstitutional violation. For this reason, Plaintiff's claim against Defendant
Wexford based on the gqmayment policy fails to state a constitutional claim upon which relief
may be grantedThis claim shall be dismissed with prejudice.

Plaintiff's claim against Defendant MaddoWexford’'s Regional Director, is based on
the same cgpayment policy. He states that Defendant Maddox “allow[s] the employees under
his supervision to enforce [the] policy of charging inmates multiple times to thedtdame
injury or medical/dental need.” (Doc. 1, p. 8). As discussed abhige,claim cannot be
sustainedbecause the epayment policy does not violate the Constitution.

Further, even if the actions of an employee under the supervision of Defendant Maddox

had violated Plaintiff's costitutional rights, Defendant Maddox would not be liable merely

! “The Departmenshall require the committed person receiving medical or dental services on-a non
emergency basis to pay a $5mayment to the Department for each visit for medical or dental services.”
730 LL. CoMP. STAT. 5/3-6-4f) (emphasis added).
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becase of his supervisory positioriThe doctrine ofespondeat superior (supervisory liability)
is not applicable to § 1983 actionSanville v. McCaughtry, 266 F.3d 724, 740 (7th Cir. 2001)
(citations omitted).Plaintiff has not alleged that Defenddaddox waspersonallyinvolved in
any of the incidents where treatment of Plaintiff's tooth was allegedlyedeoi delayed.
Accordingly,the claim against Dendant Maddox based on the-gayment policy sall alsobe
dismissed

To summarizeCount 3 shall be dismissed from this action with prejudice. Defendants
Wexford and Maddox shall be dismissed from the action, but without prejudice.

Pending Motion

Plaintiffs motion for recruitmentof counsel (Doc.3) shall be referred téhe United
States Magistrate Judge for further consideration.

Disposition

COUNT 3 is DISMISSED with prejudice for failure to state a claim upon which relief
may be granted.DefendantsWEXFORD HEALTH SOURCES, INC., and MADDOX are
DISMISSED from this action without prejudice.

The Clerk of Court shall prepa for DefendanHUNTER: (1) Form 5 (Notice of a
Lawsuit and Request to Waive Service of a Summons), and (2) Form 6 (Waivewvick &
Summons). The Clerk isDIRECTED to mail these forms, a copy of the complaint, and this
Memorandum and Order to Deftant’'s place of employment as identified by Plaintiff. If
Defendant fails to sign and return the Waiver of Service of Summons (Form It} tOlerk
within 30 days from the date the forms were sent, the Clerk shall take apmropead to effect
formal srvice on Defendant, and the Court will require Defendant to pay the full costs of formal

service, to the extent authorized by the Federal Rules of Civil Procedure.
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Service shall not be made on the Unknown (John Doe) Defendant Dentist until such time
as PRaintiff has identified him by name in a properly filed amended complaint. Plaistiff
ADVISED that it is Plaintiff's responsibility to provide the Court with the name and service
address for this individual.

If the Defendant cannot be found at the address provided by Plaintiff, the engialjer
furnish the Clerk with the Defendant’s current work address, or, if not known, the Defendant
lastknown address. This information shall be used only for sending the forms as directed above
or for formally efecting service. Any documentation of the address shall be retained only by the
Clerk. Address information shall not be maintained in the court file, nor disclosed Gletke

Plaintiff shall serve upon Defendant (or upon defense counsel once amaagpes
entered), a copy of every further pleading or other document submitted for comsndbyathe
Court. Plaintiff shall include with the original paper to be filed a certificate gt#tie date on
which a true and correct copy of any document seaged on Defendant or counsel. Any paper
received by a district judge or magistrate judge that has not been filed with thkeCleat fails
to include a certificate of service will be disregarded by the Court.

Defendant iSORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this action REFERRED to United States
Magistrate Judge Philip M. Frazier for further pretrial proceedingswhich shall include a
determination on the pending motion fecruitmentof counsel (Doc. 3

Further, this entire matter shall bREFERRED to United States Magistrate Judge
Frazierfor disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. § 63b66t),parties

consent to such a referral.
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If judgmentis rendered against Plaintiff, and the judgment includes the payment of costs
under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that
his application to procedad forma pauperis has been grantedee 28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence this civil action without being required to prepay fees and costge or gi
security for the same, the applicant and his or her attorney were deemed to hacirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,
who shall pay therefrorall unpaid costs taxed againgaintiff and remit the balance tddmtiff.

Local Rule 3.1(c)(1).

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and ndbhdaté
days after a transfer or other change in address occurs. Faila@@rply with this order will
cause a delay in the transmission of court documents and may result in dismib&ahkofion
for want of prosecutionSee FED. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: September 28, 2015

s/ STACI M. YANDLE
United States District Judge
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