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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

RONDALE L. ELLIS, No. R-59443,
Plaintiff,
VS. CIVIL NO. 15-cv-1155-JPG
TYSON P. SHURTZ,
SERGEANT PELKER,
STEVEN P. RICHARD,
LIEUTENANT CARTWRIGHT,
MAJOR ZEIGLER,
MAJOR HASEMEYER, and
UNKNOWN PARTY,
Defendants.

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Rondale Ellis is currgly incarcerated at HilCorrectional Center. (Doc. 1.)
Proceedingpro se he has filed a complaint pursuaiat 42 U.S.C. 8 1983 against several
correctional officers employed by Menard Caotrenal Center (“Menard”), where he was
previously incarcerated. Ellis claims the Dedants violated his rights under the Eighth and
Fourteenth AmendmentsS¢eDoc. 1 at 11.) He seeks monetary reliéd.)(

This matter is now before the Court for a preliminary review of Ellis's complaint
pursuant to 28 U.S.C. § 1915A. Under 8§ 1915A,@oart shall review a “complaint in a civil
action in which a prisoner seeks redress frogogernmental entity orfiicer or employee of a
government entity.ld. 8 1915A(a). During this preliminarreview under § 1915A, the Court
“shall identify cognizable claims or dismiss tbemplaint, or any portion of the complaint,” if

the complaint “is frivolous, malicious, or fails $tate a claim on which reli may be granted” or
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if it “seeks monetary relief from a def@ant who is immune from such relieflt. §
1915A(b)(2)-(2).
Background

Ellis’'s complaint alleges several instances of constitutional deprivations by Menard
correctional officers, beginning with, and indegdmming from, an altercation between himself
and Defendants Shurtz and Sergeant Pelker.rdowpto the complaint, on October 29, 2013, at
approximately 9:30 a.m., an argument broke ottveen Ellis and Shurtz. (Doc. 1 at 7-8.) For
some time, Ellis had complained to various @mipersonnel that the cable outlet in his prison
cell had been “cemented up,” thus preventing fiom watching television for the past two
weeks. [d. at 8.) Ellis raised this issue with Defentd&hurtz, a correctional officer at Menard,
when the latter was passing dunch trays in the gallery where Ellis’s housing unit was located.
(Id. at 7.) When he approached Ellis’s cell androgd the chuckhole, Ellis stuck one of his arms
through the chuckhole and proceeded to retjae audience with the wardeld.)

Ellis explained to Shurtz that he hagoken with many prison employees about his
television problem and that all of them hasksured him they would resolve the problem, but
none of them ever didld. at 8.) While Ellis and the correatial officer were conversing, Ellis’s
arm remained sticking out of the chuckhole. $huwasked Ellis to remove his arm from the
chuckhole, promising he would move him tonaw cell where the television worked if he
complied with his requestld.) When Ellis refused, Shurtzbame angry, saying, according to
Ellis, “Fuck it. | don’'t give a fuckthat your arm is out dumb assid.” (ld.) Shurtz then
continued to pass out lunch trayisl.f

The complaint states that Shurtz reappea@tbnds later in atfof rage upon finding

Ellis's arm was still stickig out of the chuckholeld.) The complaint then states Shurtz
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slammed the door of the chuckhole on Ellis’s aam,act that resulted in swelling and multiple
lacerations. Ifl.) Ellis, however, continued to leavesharm sticking outof the chuckhole,
requesting to speak with the warddnd.)(Shurtz called Ellis a “dumfucker” and retreated from
the scene.lq.)

Sometime later, at an unspecified time, Shuetuirned to Ellis’s cell, this time with
Defendant Pelkerld.) Pelker ordered Ellis to removes arm from the chuckholeld() When
Ellis refused, Pelker slammed the chuckhole dwoEllis’s arm with even more force than did
Shurtz. {d. at 8-9.) Ellis, in pain, remodehis arm from the chuckholeld( at 9.) Ellis and
Pelker exchanged words, and Pelker told Hikswas going to return and take his television.
(1d.)

Sometime after Pelker and Shurz left, Ellis nedithat the water in his cell had been shut
off. (Id.) Apparently distraught, he coverecethell door and windowvith a sheet.Ifl.) The
complaint then alleges thatvezal correctional officers began banging on Ellis’s cell window
and door, informing him that they were going to break his televisidn.After two hours had
passed, Defendant Lieutenant @aight approached the doona asked Ellis to remove the
sheet from the door and windowd.j Ellis refused, again requesting to speak with the warden.
(Id.) This angered Cartwright, who then told Elfleey were going to take his television and
alluded to the fact that the prison tactical team (referred to by Ellis as “Orange Crush,” an
appellation this Court will adogterein), would be coming soord( About one hour after his
conversation with Cartwright, Ellis alleges anknown officer, who referred to himself as “the

”1

Major,”" ordered Ellis and his cellmate to remove the sheet from the door and wildlp®&llis

again refusedld.) Approximately thirty minutetater, Orange Crush arrivedd))

L1t is unclear from the complaint whether this iidual is Defendant MajoZiegler, Defendant Major
Hasmeyer, or some other correctioatiicer who holds the rank of major.
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The complaint alleges Defendant Sergeant Steven Richard of Orange Crush ordered Ellis
and his cellmate to appoh the door “and coffs|c] up.” (Id.) When both prisoners refused, the
complaint alleges the tactical team sprayed “O.C. spiays Ellis’s cell through the chuckhole.
(Id.) Ellis alleges the spray caused hamd his cellmate to choke and galgl.)(Only seconds
later, Ellis asserts Defendaldhknown Party (an unspecified nber of Orange Crush officers)
rushed into the cell and “punched, choked, &tra@nd kicked” Ellis and his cellmate “one or
more times” each, even though Ihgirisoner’s wrists had beesecured by iraints. [d.) Ellis
alleges he briefly lost consciousness during the beatilagsThe complaint goes on to state that
members of Orange Crush placed restraints on ikenars’ ankles that were so tight they left
abrasions.I(l.) Ellis pleaded with members of the tactibtahm to loosen the restrains, but they
refused to do so.d. at 9-10.) Ellis states that all the while he was being assaulted, Major
Zeigler, Major Hasemeyer, Lieutenant Cargylat, Sergeant Pelker, and Sergeant Richard, all
officers holding authority over the members of thetical team and present for and aware of the
situation, failed to come to the aid of Ellis and his cellmatie a 10.)

Upon being restrained, Ellis and his cellmateemescorted by members of Orange Crush
to a different section of the same housing unit taitithe arrival of the prison nurse to treat their
injuries. (d.) Each prisoner was flanked @ither side by an officerld.) There was also an
officer recording the scene with a video camddh)¥(The two prisoners were ordered to face the
wall with their heads down. Ellis alleges that, without warning, Defendant Unknown Party (the
officer standing on his right side) placed hiswthan the back of Ellis’'s head and rammed his
knee into Ellis’s face, breaking his noskl.X The nurse eventually arrived, and Ellis and his

cellmate were taken to the Health Care Unit (“HCUIYL)(While being escorted to the HCU

240.C. spray” presumably stands for “oleoresin capsicum spray,” a type of pepper spray.
% The complaint states that the offidead been recording “the entire ident,” and “had been [recording]
the whole entire time."ld.)
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and back again to his cell, Ellis alleges Unkndwarty (the officer on higght side) threatened
him several times, including saying that he waldp [him] on [his] face” if he did not walk
faster. (d.)

Upon returning to their unit, éhtwo prisoners were strip seaed and placed back into
the cell. (d.) Ellis alleges that he and his roommateevéenied access to their items of personal
property and were withoutinning water for a weekld.) A prisoner housed in an adjacent cell
told Ellis he witnessed one of the @gg Crush officers break his televisiold. The day after
the incident, someone was sent to remibecement covering the cable outléd.)(

Discussion

To facilitate the management of futumroceedings, and in accordance with the
objectives of Federal Rules of Civil Proced8rand 10, the Court finds it appropriate to break
the claims in Ellis’pro secomplaint into numbered counts, as shown below. The parties and the
Court will use these designatioms all pleadings and orders, esk otherwise directed by the
Court. The designation of these counts does nottitaiesan opinion as to their merit. Some of

Ellis’s claims survive preliminary review.

COUNT 1. Defendants Shurtz and Pelker plogdly assaulted Plaintiff in
violation of his Eighth Amendment rights.

COUNT 2: Unknown Party pepper sprayed and pptaidy assaultd Plaintiff in
violation of his Eighth Amendment rights.

COUNT 3. Defendants Zeigler, Hasemey&artwright, Pelker, and Richard
failed to intervene while Unknown Panpepper sprayed and physically assaulted
Plaintiff in violation ofhis Eighth Amendment rights.

COUNT 4: Unknown Party slammed his knee itaintiff's nose in violation of
his Eighth Amendment rights.

COUNT 5: Unknown Party verbally tieatened Plaintiff in wlation of his Eighth
Amendment rights.
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COUNT 6: Plaintiff was without water in his d€or a week in violation of his
Eighth Amendment Rights.

COUNT 7: Plaintiff was deprived of his psonal property in violation of his
Fourteenth Amendment rights.

COUNT 8: Defendant Unknown Party desyed Plaintiff's television in
violation of his Fourtenth Amendment rights.

A. Eighth Amendment Excessive Force Claims

Counts 1, 2, and4 survive preliminary review. The t@ntional use of excessive force by
correctional employees againstiamate without penological jtification constitutes cruel and
unusual punishment in violation of the Eighth &miment, and is therefore actionable under 8
1983.See Wilkins v. Gaddp59 U.S. 34 (2010DeWalt v. Carter 224 F.3d 607, 619 (7th Cir.
2000). An inmate must show that an assault weduand that “it was carried out ‘maliciously
and sadistically’ rather than as a part of ‘a good-faith effort to maintain or restore discipline.”
Wilkins, 599 U.S. at 40 (citingdudson v. McMillian 503 U.S. 1, 6 (1992)). Several factors are
relevant to this determination,dinding (a) the need for forc@)) the amount of force applied,
(c) the threat a guard reasonably perceived, (€l)efifiort made to temper the severity of the
forced used, and (e) the extenttb& injury caused to the prisonétudson 503 U.S. at 7;
Fillmore v. Page 358 F.3d 496, 504 (7th Cir. 2004). Pt#inhas adequately pleaded these
factors with reference to Defdants Shurtz’'s and Rer’s slamming of tb chuckhole door on
Plaintiff's arm Count 1). Plaintiff may also proceed witGiounts 2 and4 against the unknown
members of Orange Crush who pepper sptayed assaulted him and the unknown member of
Orange Crush who slammed PIdif'gi knee into his own face, provided he is able to identify
these unknown parties through discovery.

In addition, an officer who itnesses the improper use ofde against a oner can be
found liable under the Eighth AmendmeBlyrd v. Brishke 466 F.2d 6, 11 (7th Cir. 1972)

(“[O]ne who is given the badge of authority..may not ignore the duty imposed by his office
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and fail to stop other officers who summarily mima third person in higresence or otherwise
within his knowledge.”). Fothis reason, Plaintifimay also proceed witiCount 3 against
Defendants Zeigler, Hasemeyer, Cartwright, Belland Richard for their failure to intervene

while members of Orange Crush applied excessive force against Plaintiff.

B. Eighth Amendment Verbal Threat Claim

Plaintiff may not proceed witiCount 5 at this time. Plaintiff claims that an unknown
member of Orange Crush, presumably the ohe assaulted Plaintiff wie he was waiting for
the prison nurse to arrive, verbally threatenial &is he was being escorted to the HCU and back
to his cell. Most instances of verbal abude not rise to the ieel of cruel and unusual
punishmentDobbey v. Ill. Dep’'t of Correction®74 F.3d 443, 446 (7th Cir. 200®)eWalt 22
F.3d at 612. While verbalbuse that leads to “severe psyolgacal harm” may rise to such a
level, Beal v. Foster803 F.3d 356, 358 (7th Cir. 2015), Pldintias not allegethe was affected

by the officer’s threats in any way. Therefa@munt 5 is dismissed without prejudice.

C. Eighth Amendment Conditions of Confinement Claim

Cell conditions may violate the Eighth Ameneimt when they are so dangerous they
threaten a prisoner’s healtownsend v. Fuch$22 F.3d 765, 772 (7th Cir. 2008). Prison
officials may be held liable under § 1983 if thaye aware of the dangerous nature of the
conditions, but refuse todo anything about itld. at 773. Here, therés no indication that
Plaintiff's cell was his oyl source for drinking or washingy that he experienced any adverse
health effects as a result of the lackvedter in his cell fo a week. ThereforeCount 6 is

dismissed without prejudice.
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D. Fourteenth Amendment Due Process Claims

Plaintiff may not proceed wit@ount 7 (deprivation of persongroperty for a week) and
Count 8 (destruction of television). The only constitmal right that mightoe implicated by
these claims is Plaintiff's right under the FourtieAmendment to be free from deprivations of
his property by state actorgtiwout due process of laveeeU.S.CoNsT. amend. X1V, 8 1. To
state a claim under the Due Process Clausthe@fFourteenth Amendment, a plaintiff must
establish a deprivation of liberty or propeviythout due process of law the state provides an
adequate remedy, the plaffithas no due process clairee Hudson v. Palme468 U.S. 517,
530-36 (1984). The Seventh Circuit has found thiioils provides an adequate post-deprivation
remedy in an action for damages in the lllinois Court of Clavhsidock v. Washingtqril93
F.3d 510, 513 (7th Cir. 1999tewart v. McGinnis5 F.3d 1031, 1036 (7th Cir. 1993ge also

705 LL. CompP. STAT. 505/8. AccordinglyCounts 7 and8 are dismissed without prejudice.

Discovery of Unknown Party

Plaintiff shall be allowed to proceed wi@ounts 2 and4 against Defendant Unknown
Party. However, the parties denoted by thenkhbwn Party” label must be identified with
particularity before service of the complaint d@made on them. Where a prisoner’s complaint
states specific allegations describing condoictprison staff membersufficient to raise a
constitutional claim, but the names of thasdendants are not known, the prisoner should have
the opportunity to engage in limited discovery order to ascertairthe identity of those
defendantsRodriguez v. Plymouth Ambulance Sebr.7 F.3d 816, 832 (7th Cir. 2009). In this
case, the United States Magistrdtelge shall set guidelines for discovery aimed at identifying

these parties, so that Ellis can amend the cantgtainclude all refenaces to the defendants.
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Disposition

IT IS HEREBY ORDERED that Plaintiff may proceed of€EOUNT 1 against
DefendantsSHURTZ andPELKER, on COUNT 2 against Defendatd NK NOWN PARTY,
on COUNT 3 against Defendant8EIGLER, HASEMEYER, CARTWRIGHT, PELKER,
andRICHARD, and onCOUNT 4 againstUNKNOWN PARTY.

COUNTS 5, 6, 7, and 8 are DISMISSED without prejudice. DefendariNKNOWN
PARTY is DISMISSED from this action without prejudice as conceBBUNTS5 and8.

As for COUNTS 1-4, the Clerk of Court shall prepare for DefendaBtdURTZ,
PELKER, ZEIGLER, HASEMEYER, CARTWRIGHT, andRICHARD: (1) Form 5 (Notice
of a Lawsuit and Request to Waive Servica@ummons), and (2) Form 6 (Waiver of Service
of Summons). The Clerk BIRECTED to mail these forms, a copy of the complaint, and this
Memorandum and Order to each Defendant’s plaeemgfloyment as identified by Plaintiff. If a
Defendant fails to sign and return the WaiweérService of Summon@orm 6) to the Clerk
within 30 days from the date the forms were st Clerk shall take appropriate steps to effect
formal service on that Defendant, and the Couilttrequire that Defendant pay the full costs of
formal service, to the extent authorizegthe Federal Rulesf Civil Procedure.

Service shall not be made on DefendaKNOWN PARTY until such time as
Plaintiff has identified these defdants by name in a propefiled amended complaint, which
includes identifying thesdefendants in the caption and irtseg the individuals’ names, where
applicable, throughout the complaint. PlaintiffA®VISED that it is Plaintiff's responsibility to
provide the Court with the names andveee addresses for these individuals.

With respect to a Defendant who no longer ba found at the worddress provided by

Plaintiff, the employer shall furnish the Clerk wittie Defendant’s currentork address, or, if
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not known, the Defendant’s last-known addresss Triformation shall be used only for sending
the forms as directed above or for formalffieeting service. Any documentation of the address
shall be retained only by the Clerk. Address infation shall not be maintained in the court file
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or updefense counsel once an appearance is
entered), a copy of every pleading or other daninsubmitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating the date on which a
true and correct copy of the document was seoreBefendants or counsel. Any paper received
by a district judge or magistrate judge that has been filed with theClerk or that fails to
include a certificate of service Wbe disregarded by the Court.

Defendants areORDERED to timely file an appropria responsive pleading to the
complaint and shall not wee filing a reply pursuanio 42 U.S.C. § 1997e(g).

Pursuant to Local Rul&2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for further pre-trial procegs, including expedite discovery aimed at
identifying DefendanUNKNOWN PARTY.

Further, this entire matter shall BREFERRED to the United Statdglagistrate Judge for
disposition, pursuant to Local Rui.2(b)(2) and 28 U.S.C. § 636(d)all parties consent to
such a referral

If judgment is rendered agatriBlaintiff, and the judgmenncludes the payment of costs
under § 1915, Plaintiff will be required to payetfull amount of the costs, notwithstanding that
his application to procedd forma pauperidas been grante8ee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application wanade under 28 U.S.C. § 1915 for

leave to commence this civil action without fgeirequired to prepay fees and costs or give
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security for the same, the applicant and his ordtrney were deemdd have entered into a
stipulation that the recovery, if any, secured im #lation shall be paid tbe Clerk of the Court,
who shall pay therefrom all unpatdsts taxed against Phiff and remit the balance to Plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isSADVISED that he is under a continuirdpligation to keep the Clerk
of Court and each opposing party informed oy &hange in his address; the Court will not
independently investigate his et#eabouts. This shall be domewriting and not later thai
days after a transfer or other change in addressis. Failure to comply with this order will
cause a delay in the transmissmincourt documents and may result in dismissal of this action
for want of prosecutiorSeeFeD. R.Civ. P.41(b).

IT ISSO ORDERED.

DATED: November 16, 2015

s/J. Phil Gilbert
J. PHIL GILBERT
United States District Judge

Pagell of 11



