Dunigan v. Coffey et al Doc. 15

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

GREG DUNIGAN, # B-87014,
Plaintiff,

VS. Case No. 15-cv-1214-NJR
MELISSA COFFEY,

COUNSELOR GROTT, WARDENS,
ADJUSTMENT COMMITTEE,
COUNSELOR RYANN,

COUNSELOR NIPPE, GAIL WALLS,
OFFICER ELLETTE, NICOLE LEWIS,
MORGAN TEAS, LT. PHAROE,

SGT. SCOTT, GETTING,

LORI OAKLEY, DR. FURENTES,
MENARD CORRECTIONAL CENTER,
and UNKNOWN PARTIES (Mailroom,
Medical Records, Jane Doe Nursg, and
John Doe Physical),

Defendants.

N N N N N N N N N N N N N N N N N N N N N

MEMORANDUM AND ORDER

ROSENSTENGEL, District Judge:

Plaintiff filed this pro secivil rights action seeking relief under 42 U.S.C. § 1983 while
he was incarcerated at Menard Correctionaht€e (“Menard”). Since the case was filed,
Plaintiff has been released on parole (Doc. 13). Because Plaintiff was a prisoner at the time he
filed this action, the Court igequired to conduct a preliminarywiew of Plaintiff's complaint
pursuant to 28 U.S.C. 8§ 1915A, which directs the Court to dismiss any claims that are frivolous,
malicious, fail to state a claim on which relief may be granted, or seek monetary relief from an
immune defendant. This threshold review has lmmenplicated, however, by Plaintiff’'s attempts

to amend, supplement, and replace sectionssobitginal complaint. Therefore, the Court must
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first evaluate these various documents to determine what pleading(s) constitute the operative
complaint. Several pending motioase also before the Courtcashall be disposed of below.

Plaintiff submitted higpro secomplaint in this case on October 22, 2015 (Doc. 1, p. 2). It
was received and filed by the Clerk of Court on November 2. This original complaint consists of
24 pages (Docs. 1, 1-1), and includes 50 pagesxbibits (Docs. 1-2, 1-3). Plaintiff names
thirteen individuals as Defendants, as well as several unknowmespathe Adjustment
Committee, and Menard Correctional Center. His statement of claim begins with:

This Complaint is against Menard and Menard Medical Staff for violating my

constitutional rights in various different ways starting from denial of medical, and

mental treatment, assistance, and meicafor serious and deadly illnesses

beginning from 2-13-15 . . . until today which is 10-22-15.

(Doc. 1, p. 5). He then accuses Defendants rgéigeof committing a host of offenses ranging
from verbal abuse to theft, brilyerconspiracy, and attempted murdelk.

Much of the complaint focuses on alleged deliberate indifference to Plaintiff’'s medical
needs. He claims to suffer from stage 3 syphilis, herpes, seizures, high blood pressure, asthma,
osteomyelitis (“a deadly bone infection of theouth”), migraine headaches from a previous
brain surgery, and severe stress and depreg¢Bioc. 1, pp. 6, 10). He wamt treated or given
his prescribed medications for these conditiomsh a brief exception. The complaint does not
identify which of the Defendants failed to provide medical treatment to Plaintiff.

Turning to a different issue, the complaint states that Defendants Melissa Coffey (Mental
Health) and Grott (Counselor) conspired to falsalguse Plaintiff of sexual misconduct in order
to have him thrown into “solitary confinemeénivhere he spent 60 days (Doc. 1, pp. 12-13; Doc.
1-1, pp. 3-5). They also withheldgal documents from Plaintiff so that he was unable to give

them to his lawyer (who was appointed to esgnt Plaintiff in a previously-filed case still

pending before this CourDunigan v. Lang, et al.Case No. 15-487-NJR-DGW). Because of

Page2 of 12



this, twenty defendants were left outl@dinigan v. Lang

Plaintiff abruptly concludes the statement of claim by saying that he is out of ink, and he
will “send the rest next week” (Doc. 1-1, p. 6). He does include a request for relief, in which he
asks for immediate medical release from prisosimassal of the criminal conviction for which
he is now serving time, finara compensation, a divorce from his wife, and that Defendants
Pollion, Lang! Furentes, Walls, and Lewis be semtethto jail time (Doc. 1, pp. 9-10).

Proposed Amendments/Additionsto Complaint

Several weeks after he filed the originahg@aint, Plaintiff méled a 401-page document
to the Court, which was received on November 23, 2015. On November 24, 2015, the Court
received another 72 pages submitted via electronic transmission. On December 15, 2015, another
74-page submission was received electronically. None of these documents was filed in the record
upon their receipt, pending review of the mateach submission was construed as a motion to
amend the complaint, and was noted as such in the Court's docket sheet (Docs. 6, 9). On
December 17, 2015, Plaintiff was ordered to cdaisgy additional documents until the Court
could complete its review of the voluminomsiterial he had already submitted (Doc. 10).
Subsequently, Plaintiff filed ta “Notices” discussing the contents of the three sets of
documents he submitted in November and Ddmr 2015. The “Notice” filed on December 29,
2015 (Doc. 11) instructs the Court to disregatdteer Plaintiff sent a day earlier — however, the
Court has no record of receiving an earlier Iefttem Plaintiff. He furthe notes that the 72-page
set of documents received by the CourtMovember 24, 2015, “was a mistake” because it
included a 23-page statement of claim that he did not intend to file in this case, however, he

wanted the remaining documents to be includéti the 401 pages received on November 23,

! Pollion and Lang are not named as Defendants in this action, but are Defen@antgyan v. Lang, et
al., Case No. 15-487-NJR-DGW.
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2015. Finally, he notes that the 74 pages that were electronically filed on December 16, 2015,
were also a mistake because they were dupbcat the 72-page document. He requests the
Court to discard the 74-page document of Ddwer 16 (Doc. 11, p. 2). He adds that after ten
months of complaining, he finally received some treatment from the prison medical staff for his
syphilis and herpes.

On January 13, 2016, Plaintiff filed a second “Notice,” to state that he had made other
mistakes when sending the 401-page set otiments (Doc. 12). He erroneously included the
original statement of claim from his first cagynigan v. Lang, et gl.Case No. 15-487-NJR-
DGW, near the end of the complaint. He requests the Court to send it back to him if it is not
needed. He may also have mistakenly added “a few documents” from his attorney on that case,
which should not have been included.

Finally, Plaintiff filed a motion requestingsdatus report on the case and a copy of the
401-page complaint, because he mistakenly “sent a lot of papers” that actually belonged to his
previous case filed in this Court (Doc. 14).

1. Summary of 401-Page Document Received November 23, 2015

Sandwiched between othdocuments in this submission, Plaintiff included a five-page
addition to the original statement ofath (Part 1 of 11/23/15 documents, pp. 5-9Jhe
following page announces that, “Next are the 20 baémts and what they are guilty of” (Part 1
of 11/23/15 documents, p. 10). Those descriptios spe next 24 pages of the document, and
include several nearly incompretstble pages where Plaintiff has scrawled his allegations in
circular fashion around the margins and interspé between the typed portions of various

printed documents (Part 1 ©1/23/15 documents, pp. 11-35).

2 The 401-page document was scanned and saved in the Clerk’s electronic filing system for storing
proposed documents submitted by prisoners. The page references in this Order correspond to the
pagination of the electronic documents, which were sorted into six parts because of their size.
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Plaintiff includes a new prayer for reli¢figned on November 8, 2015) and asks the
Court to “take the other request for reliefrrfo out and use this one” (Part 1 of 11/23/15
documents, p. 3). Later on, he includes yet anatguest for relief, dated June 21, 2015 (Part 1
of 11/23/15 documents, p. 38).

The pages following the June 21, 2015, request for relief include several sections of
disjointed narratives, some of whiatght be the statement of claim frdbunigan v. Langhat
Plaintiff mistakenly included with his submission. Plaintiff includes multiple exhibits, such as
copies of call passes, grievancesters, inmate trust fund statents, medical records, and other
documents, many of which bear questional@&evance to his claims. On many of these
documents, Plaintiff has scrawled hand-written notes to the Court and/or additional allegations,
sometimes by writing on top dhe printed portion of his documents, as well as around the
margins and in other available white space. The documents include several lists compiled by
Plaintiff: problems that occurred while he was in Menard; examples of how he was treated while
in solitary confinement; and “statements of conspiracy to murder” (Part 2 of 11/23/15
documents, pp. 1-66). Some of the documentsaatesheets on the sexually transmitted diseases
Plaintiff claims to suffer from, on which he has added handwritten commentary (Part 2 of
11/23/15 documents, pp. 65-66; Padf 11/23/15 documents, pp. 1-4).

The final document he includes is a cagythe Second Amended Complaint prepared
and filed by Plaintiff's attorney iunigan v. LangCase No. 15-cv-487-NJR-DGW (Part 6 of
11/23/15 documents, pp. 57-60).

2. Summary of 72-Page Document Received November 24, 2015

The first five pages of this submission i¢etter directed toward the undersigned Judge,

in which Plaintiff requests the Court to appdim¢ attorney who was recruited to represent him
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in Dunigan v. Lango represent him in this second case as well. He complains that he has been
improperly housed in Menard with violent intea when he should have been placed in a
medium-security prison, and he raiseseral other ancillary issues.

The next 22 pages are labeled “Continue fidtatement of Claim,” and appear to be
entirely new allegations against Defendants Getting, Teas, Walls, Scott, Pharoe, Warden
Lashbrook, Grott, Warden Brooks, Ryann, andl®a(Part 1 of 11/24/15 documents, pp. 6-27).
Plaintiff then includes 45 additional pagesgofevances and other documents, many with hand-
written annotations.

This 72-page set of documents does not incladmse caption, list of defendants, or a
prayer for relief.

Disposition of Motionsto Amend Complaint (Docs. 6 & 9)

Federal Rule of Civil Procedure 15(a)(1)(A) permits a party to amend its pleading once as
a matter of course within 21 days after segvita An amended pleading must stand on its own,
without referring to or incorporating angther separate document, because an amended
complaint supersedes and replaces the original complaint, rendering the original complaint void.
See Flannery v. Recording Indus. Ass’'n of %4 F.3d 632, 638 n.1 (7th Cir. 2004).

When a proposed amended pleading is recethedClerk will eitherscan and save it for
review (as was done in this casefile it in its entirety — but will not perform clerical functions
such as sorting, reorganizing, substituting pages, or culling out certain sections, as Plaintiff has
requested in his “Notices.” A litigant is resporisitior preparing and presenting his documents
to the Court in proper form. Neither thee@! nor the Judge can do those tasks for him.

If the Court were to file Plaintiff's proposeaimended pleadings in the order they were

submitted, the 401-page document (received owelber 23, 2015) would replace the original
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complaint (Doc. 1), and the original complaint would then become a nullity. Then in turn, the 72-
page document (received by electronic sugson on November 24, 2018)ould be filed in

place of the 401-page document, rendering it obsoRaintiff would be left with the 72-page
amended pleading as his only operative compfaiftiat 72-page document is insufficient to
stand on its own as an amended complaint. Asa@a being confusing and disjointed, it lacks a
caption or discernible list of defendants ataks not include any request for reliéeFeD. R.

Civ. P. 8(a) (a pleading must contain a “shond gplain statement of the claim” showing
entitlement to relief, and “a demand for the relief sought”). Plaintiff also failed to sign the
document as is required for a complaint or amended comfEaEeD. R. Qv. P. 11(a). Those
omissions would lead to the dismissal of the 72-page complaint pursuant to Rules 8 and 11.
Furthermore, this document makes no mention of several of the Defendants listed in the original
complaint, so its filing would result in Pldifi abandoning his claims against those parties.

Due to these flaws in the 72-page docuindre Court could instead file the earlier 401-
page document as an amended complaint. kerstength and the convoluted way in which
Plaintiff attempted to present his claims Imnatating multiple exhibits would likely result in its
dismissal, however, pursuant Rule 8's requirement for a “shoand plain statement of the
claim.” And again, the filing of the 401-page emiment would have the result of nullifying
Plaintiff's original pleading (Doc. 1).

Plaintiff's statement on the original complaint stating he would “send the rest next week,”
and his “Notices” indicate that it was not his intention to abandon either the original complaint
(Doc. 1) or the 401-page document by repla¢hgm with the 72-page amendment. Instead, he

evidently intended the 401-page docuiand the 72-page document to dekdedto his initial

¥ As Plaintiff requested in his “Notice” at Doc. 11, the Court shall disregard the 74-page document
received on December 16, 2015, because it was a duplicate submitted in error.
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pleading, with the exceptions that the Court shaligdard the original request for relief in Doc.

1 and substitute the new one in its place, and shaisfegard or “send back” certain sections. In
other words, Plaintiff has attempted to add to his original complaint, and substitute certain pages,
in a piecemeal fashion. This is often referredasoamendment by interlineation, and it is not
permitted.SeeFeD. R. Qv. P. 8(a). Instead, all claims agaiaditdefendants mudte set forth in

a single document.

Rather than file either the 401-page pragmbsamendment or the 72-page document,
which would result in nullifying and replacing Riéff's original claims in Doc. 1, and would
leave Plaintiff with an amended complaint which would be subject to dismissal, the Court
DENIES the implied motions to amend at Docs. 6 and 9. As a result, the operative complaint in
this action is the original pleading at Doc.iic{uding Docs. 1-1, 1-2, and 1-3), with no further
additions.

Because Plaintiff has shown that he intehde include other claims and facts beyond
what he presented in Doc. 1, he shall beegian opportunity to submit a proper amended
complaint. Plaintiff's amended complaint shall s&bject to review under § 1915A. If Plaintiff
does not submit an amended complaint, tleair€shall conduct the required merits review
pursuant to 8 1915A on the originalnaplaint (Doc. 1) as it now stands.

Other Pending M otions

Plaintiff has filed a motion for recruitment of counsel (Doc. 5). In it, he asks the Court to
appoint Attorney Ted Gianaris, who was retxd to represent him in his prior cagaifigan v.
Lang Case No. 15-cv-487-NJR-DGW), to also represhim in the present case. He asserts that
Attorney Gianaris “does not mind” representing him in this case if the Court “will let him” (Doc.

5 p. 1).
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There is no constitutional or statutorght to counsel in federal civil casé&manelli v.
Suliene 615 F.3d 847, 851 (7th Cir. 201@ge also Johnson v. Dough#33 F.3d 1001, 1006
(7th Cir. 2006). Nevertheless, the district court has discretion undet2&. §8 1915(e)(1) to
recruit counsel for an indigent litigarRay v. Wexford Health Sources, .In¢06 F.3d 864, 866-

67 (7th Cir. 2013).

When apro selitigant submits a request for assistarof counsel, the Court must first
consider whether the indigent plaintiff has made reasonable attempts to secure counsel on his
own. Navejar v. lyiola 718 F.3d 692, 696 (7th Cir. 2013) (citiRguitt v. Mote 503 F.3d 647,

654 (7th Cir. 2007)). If so, the Court must exaentwhether the difficulty of the case—factually

and legally—exceeds the particular plaintiff's capacity as a layperson to coherently present it.”
Navejar 718 F.3d at 696 (quotingruitt, 503 F.3d at 655). “The question . . . is whether the
plaintiff appears competent to litigate his ownirds, given their degree of difficulty, and this
includes the tasks that normally attend litigatiemidence gathering, preparing and responding

to motions and other court filings, and triaPtuitt, 503 F.3d at 655. The Court also considers
such factors as the plaintiff's “literacy, monunication skills, education level, and litigation
experience.’ld.

Plaintiff's motion is unusual in that he clairttsat he has an attorney who is willing to
represent him on this case, if the Court will appoint him. Plaintiff does not provide any
confirmation of this from Attorney Gianarisrhself. It is unclear why a court appointment
would be necessary, as an attorney is free to enter into a representation agreement with a client,
without being directed to do so by the Court.

As to the second inquiry, Plaintiff revedlsat he has a limited education — but just how

limited is unclear. Oddly, one page of his motion notes that he ended his education with the
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Seventh Grade, but on a differgrgge, he claims that he attked “some high school.” (Doc. 5,

pp. 2, 4). He also claims to have some degrampéirment in comprehension and memory as a
result of brain surgery and an aneurism. Nonetheless, the complaint and attached documents
reflect that Plaintiff can write clearly and is capable of stating the relevant facts and his legal
claims. At this juncture, Plaiftiwill be given another opportunitio properly plead his claims

in a single, coherent complaint. It appears to the Court that he has the ability to do this. Plaintiff
alone has knowledge of the relevant facts in suppbrhis claims, and no legal training or
expertise is required to set them down on paper.

Notably, Plaintiff is no longer a prisoner. This opens the possibility that Plaintiff may
have more resources at his disposal to obgal counsel than when he filed the original
motion. As well, he no longer faces the obstacles presented by pursuing litigation while in
prison. For these reasons, the recruitment of counsel is not warranted at this time and the motion
(Doc. 5) isDENIED without prejudice. The Court will remain open to appointing counsel as
the case progresses.

The motion for status and copies (Doc. 14G6RANTED. First, the status of this action
is reflected in this Order. As to the requestdopies of the 401-page set of documents submitted
on November 23, 2015, the Court does not ordynagovide copies of documents free of
charge, even for indigent plaintiffs. Copies of court documents are available at the cost of $0.50
per page, paid in advanéeAccording to the standard procedure of the Clerk’s office, the
original 401 pages that Plaintiff mailed to theu@overe shredded after they were scanned and

the electronic versions were placed in t@kerk’s “Proposed Prisoner Documents” folder.

*See28 U.S.C. § 1914(b). As a general rule the District Clerk will mail paper copies of any document to

a party only upon prepayment of the required fee. According to 28 U.S.C. § 1914(b), “[t]he clerk shall
collect from the parties such additional fees only as are prescribed by the Judicial Conference of the
United States.” The Judicial Conference Schedule of Fees §(4) provides that a fee of $.50 per page shall
apply for reproducing any record or paper.
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Therefore, the originals are no longer available to be “returned” to Plaintiff. Pursuant to this
Order, the electronic documents shall not belfié record in the Court’s docket. Under these
unusual circumstances, and becausenBff states that he may ee some of the documents for
his other active case in this Court, the Court will make a one-time exception and send copies of
the 401 pages to Plaintiff, free of charge. laiRtiff wishes to havecopies of any other
documents, however, he shall bguied to pre-pay the copying fee.
Disposition

IT IS ORDERED that if Plaintiff wishes to amend the original complaint at Doc. 1, he
shall file his First Amended Complaint within 35 days of the entry of this order (on or before
October 25, 2016). It is strongly recommended that Plaintiff use the form designed for use in
this District for civil rights actions. He shoulddal the pleading “First Amended Complaint” and
include Case Number 15-cv-1214-NJR. The amerdeaplaint shall present each distinct claim
in a separate count. In eaabunt, Plaintiff shall specifyhy name’ each Defendant alleged to be
liable under the count, as well as the actions allégéhave been taken by that Defendant. New
individual Defendants may be @ed if they were personallyvolved in the constitutional
violations. Plaintiff should attemipto include the facts of his case in chronological order,
inserting Defendants’ names where necessary to identify the actors and the dates of any material
acts or omissions.

An amended complaint supersedes and replaces the original complaint, rendering the
original complaint voidSee Flannery v. Recording Indus. Ass’'n of ,A364 F.3d 632, 638 n.1
(7th Cir. 2004). The Court will not accept pieasah amendments to the original complaint.

Thus, the First Amended Complaint must contalhthe relevant allgations in support of

® Plaintiff may designate an unknown Defendant as John or Jane Doe, but he should include descriptive
information (such as job title, shift worked, or location) to assist in the person’s dvdatigication.

Pagell of 12



Plaintiff's claims and must stand on its own, withoefierence to any other pleading. If the First
Amended Complaint does not confoto these requirements, it shall be stricken. Plaintiff must
also re-file anyrelevantexhibits he wishes the Court to consider along with the First Amended
Complaint. Voluminous exhibits are discouragedha early stage of the case. If Plaintiff does
not submit an amended complaint within the abdeadline, the Court shall proceed to review
the original complaint pursuant to 28 U.S.C. § 1915A.

No service shall be ordered on any Defamtduntil after the Court completes its § 1915A
review of the First Amended Complaint, if one is filed, or of the original complaint, if Plaintiff
chooses to stand on that pleading.

In order to assist Plaintiff in preparing his amended complaint, the CIBAKRECTED
to mail Plaintiff a blank civil rights complaint form.

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informedaofy change in his address; the Court will not

independently investigate his whereabouts. Hhasll be done in writip and not later thaid

days after a change in address occurs. Failure to comply with this order will cause a delay in the

transmission of court documents and may resultdismissal of this action for want of
prosecutionSeeFeD. R. Qv. P. 41(b).
IT 1SSO ORDERED.
DATED: September 20, 2016 72
sy lfonsg?

NANCY J. ROSENSTENGEL
United States District Judge
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