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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MARK URRUTIA , #B-37120, )
)
Plaintiff,

VS. Case No. 16~01266MJIR

DIRECTOR, WARDEN LASHBROOK,

)

)

)

)
ILLINOIS DEPT. OF CORRECTIONS )
)
VIPEN SHAH and SUZANN BAILEY, )
)

Defendants. )
MEMORANDUM AND ORDER
REAGAN, Chief Judge:

Plaintiff Mark Urrutia is currently incarcerated ainckneyville Corectional Center
(“Pinckneyville™). He brings thisactionpursuant to 42 U.S.C. § 198&8ainst four defendants,
including the Director of the lllinois Department of Corrections (“IDQ®pen Shah (dator),
Suzann Bailey (food service administrator), and Warden Lashbrook (Pinckneyviledeny
In the complaint(Doc. 1) and exhibits (Docs. 5, 7, 9)Plaintiff claims thatthe defendants
adopted a costaving policy of serving inmatessoy-based dieat Pinckneyville despite the
known, negative health consequences associated withethe

Plaintiff has consumed soybaseddiet at Pinckneyvillesince May 12, 2014 (ld.).

Since then, he has begun to suffer from a number of health prothlathe attributes to the diet

! After filing his complaint on November 13, 2015 (Doc. 1), Plaintiff filed three Seéxtuibits to the
complaint on November 18(Doc. 5), November 18 (Doc. 7), and Novemb&3rd(Doc.9). Although
the Court normally rejects piecemeal amendments ¢onaplaint, the exhibits are clearly intended to
supplement rather than amend the complaint. Further, the Court received theendoefducting its
threshold review of this matter pursuant to 28 U.S.C. § 1915A. Accordingly, this atdersses
Documentsl, 5, 7, and 9, as though all four were filed together as a single comphkamytfuture
amendments to the complaint must comply with Rule 15 of the Federal Rulesl éfrGoedure.
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These problemsiclude prolongegeriodsof constipation andlatulence punctuated by severe
bouts of diarrhea and bloody stools. Plairgifffers from lethargy. Heas also grown breasts.

Although he has filed grievances with each of the defendardemplain about the soy
diet and its adverse impact on his heaRlaintiff's complaints have fallen on deaf eard.).

In response to his specific request for medical treatment, Doctor Shah refuseer tBlantiff a
nonsoydiet. Instead, Doctor Shah told hibm“drink more water”or buy differentfood from
the prison’s ommissary (Id.).

Plaintiff now claims that the defendants conspired to violate his rights under thé Eight
and Fourteenth Amendmaerity implementing the soy diet Pinckneyville and disregarding his
complairts aboutits impacton his health. 1(. at 6). Heseeks compensatory and punitive
damages from all four defendantsd.).

This case is now before the Court for preliminary review of the complaint piirsua
28U.S.C. § 1915A. UndeB 1915A, the Court is required to promptly screen prisoner
complaints to filter out nonmeritorious claims. 28 U.S.C. § 1915A(a). The Court is required t
dismiss any portion of the complaint that is legally frivolous, malicious, fails to stelEma
upan which relief may be granted, or asks for money damages from a defendant who &y law i
immune from such relief. 28 U.S.C. § 1915A(B)he complaint survives prelimary review
under this standard.

Discussion

To facilitate the orderly management of figuproceedings in this case, and in

accordance with the objectives of Federal Rules of Civil Procedure 8(e) and A@@purt has

organized the claims in Plaintiffftro secomplaint nto the followingthree(3) counts:
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Count 1: Defendants acting in conspiracy with one another.endangered
Plaintiff's health by serving a soybased dietat Pinckneyville in
violation of the Eighth Amendment;

Count 2: Defendants responded to Plaintiff’'s particular diet-related
health complaints with deliberate indifference, in violation of
the Eighth Amendment

Count 3: Defendants violated Plaintiff's rights under the Fourteenth
Amendment

Theparties and the Court will use these designations in all future pleadings ansl ardess
otherwise directed by a judiciafficer of this Court. The designation of these counts does not
constitute an opinion regarding their merit.
Count 1 — Soy DietPolicy

Plaintiff's claim Count 1) that the defendanisndangered his health by adopting a soy
diet at Pinckneyvilleis subgct to further review This claim arises under the Eighth
Amendment, which protects prisoners from cruel and unusual punishmentCdss:., amend.
VIll. See also Berry v. Petermafi04 F.3d 435, 439 (7th Cir. 2010). Eighth Amendment
protectionsextend to conditions of confinement that pose a substantial risk of seriousohamm
inmate’shealth and safetyEstate of Miller, ex rel. Bertram v. Tobia€80 F.3d 984 (7th Cir.
2012). Under the Eighth Amendmenprison officials are required to & inmates
“nutritionally adequate food that is prepared and served under conditions which do notgmesent
immediate danger to the health and viing of the inmates who consume itSee French v.
Owens 777 F.2d 1250, 1255 (7th Cir. 1985) prison official who knows of a risk of serious
harmto an inmate’s health and respondth deliberate indifference, by disregarditing risk or
failing to take reasonable steps to abate it, may be liable under the Eigighdent.

Farmerv. Brennan511 U.S. 825, 847 (1994).
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The allegations in the complaint suggest that the defendants adopted a soy diet at
Pinckneyvillein order to save moneylespite being awam@ the negative health consequences
associated with the die{Doc. 1 at 5).Plaintiff maintans that the diet endangered his health and
caused him to suffer from chronic constipation, diarrhea, and other symptoms. Atrithis ea
stage, the Court will allow him to proceed with Count 1 against all of the deferatarnlss
basis

However, that aspect ofCount 1 involving a conspiracy clainshall be dismissed
Claimsof conspiracy require a plaintiff to “demonstrate that the conspirators haagregment
to inflict injury or harm upon him.” Sow v. Fortville Police Dep’t636 F.3d 293, 3085
(7th Cir. 2011). Theexistence of an agreement may be inferred from circumstantial evidence,
“but only if there is sufficient evidence that would permit a reasonable jury tdudenthat a
meeting of the minds had occurred and that the parties had arstandeng to achieve the
conspirator’s objectives.”ld. at 305 (quotindHernandez v. Joliet Police Dep197 F.3d 256,
263 (7th Cir. 1999)).The mere mention of a conspiracy does not satisfy this standard.

A litigant mustinsteadplead sufficient fais to support a “plausible” claim against the
defendants.SeeAshcroft v. Igbal556 U.S. 662, 678 (2009) (litigants must provide a minimum
level of “factual content” to state a claim “that is plausible on its facePlpintiff offers no
factual supporfor the conspiracy clainand therefore fails to satisBven this basic standard
See also Bell Atlantic Corp. i\wombly 550 U.S. 544, 570 (2007)Allegations of a “vast,
encompassing”’ conspiracy, like the one mentioned in the complaint, “must meet aahatgrdt
of plausibility” in order to state a claim under Rule 8 of the Federal Rules dfRzagedure.
Cooney v. Rossiter583 F.3d 967, 971 (7th Cir. 2009)Therefore, merely alludingo a

conspiracy in passing, without mow]l not suffice.
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Because the Court is allowing Plaintiff to proceed with Count 1 against all four
defendants, the conspiracy claadds nothing.See Jones v. City @hicagq 856 F.2d 985, 992
(7th Cir. 1988) foting that the “function of the conspiracy doctrine” in § 1983 cases “in merely
to yoke patrticular individuals to specific torts alleged in the complaim@cordingly,Count 1,
absent any conspiracy claishall proceed against all four defendants.

Count 2 — Denial ofMedical Treatment

Plaintiff also claims that the defendants ignored his-rdileited health complaints, in
violation of the Eighth Amendmen€6unt 2). Prison officials violate the Eighth Amdment’s
proscription against cruel and unusual punishment when they exhibit “deliberatererdié to
serious medical needs of prisoners.’Estelle v. Gamble 429 U.S. 97, 104 (1976).
Whenassessing the seriousness of the medical condition, it isoessary that the condition be
life-threatening. Gayton v. McCoy593 F.3d 610, 620 (7th Cir. 2010)Rather, it can be a
condition that would result in further significant injury or unnecessary and wantationf of
pain if left untreated.d.

A prison official may be liabléor deliberate indifference to a serious medical nddte
knows that the inmate faces a “substantial risk of serious harm and disrehgénalsk by failing
to take reasonable measures to abate iEarmer, 511 U.S.at 847. Proving deliberate
indifference requires more than a showing of negligent or even grosslyamdieghavior.ld. at
835-37. he officialmust have acted with the equivalent of criminal recklessridss.

The symptoms that Plaintiff described in twmplaintare sufficienlty serious tasupport
Count 2 for screening purposes. Howewbg only defendant who arguably responded with
deliberate indifference to Plaintiff's request for treatment was Doctor, Sitahtold Plaintiff to

“drink more water” ad buy food from the commissany response to Plaintiff's single direct
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request for medical treatmenfld. at 5). The complaint lacks sufficient allegations agathst
IDOC Director, Suzann Bailey, and Warden Lashbrook to support a deliberate emtifferiaim
against them.Twombly 550 U.S. at 570.The complaint alleges that these defendants “refused
to answer [his] soy related request and grievancesd’ atf 5). The grievances he filed as
exhibits to the complaint were prepared less than a Wwefke he commenced this action and
are not even addressed to the IDOC Director or Suzann Bailey. (Docs.7,59).
Absentadditional allegations regarding the timing and substance of specific regioest
treatment to these individuals, Count 2 canmoiceed against themJnder the circumstances
Count 2 shall only proceedagainstDoctor Shahand be dismissed without prejudice against all
other defendants.
Count 3 —Fourteenth Amendment Claim

In addition Plaintiff's Fourteenth Amendment clainiCount 3) does not survive
screening and shall be dismissedin the complaint, Plaintiffrefers to the Fourteenth
Amendment, buthe does not explain why. To the extent thhis claim arises from the
defendants’ failure to respond to Plaintiffs grievances, it is subject tonighal.
Prisongrievance procedures are not constitutionally mandated and thus do not imihecate
DueProcess Clause per se. As such, the alleged mishamdligngevances “by persons who
otherwise did not cause or participate in theaulythg conduct states no cldinupon which
relief may be grantedOwens v. Hinsley635 F.3d 950, 953 (7th Cir. 20113ee also Grieveson
v. Anderson538 F.3d 763, 772 n. 3 (7th Cir. 2008gorge v. Smith607 F.3d 605, 609 (7th Cir.
2007);Antonelli v. Sheahar81 F.3d 1422, 1430 (7th Cir. 1996). Hifterently, the fact that the
defendants may have ignored Plaintiff's grievances does not give rise to a due plaioess

against them, even at this early stage. the extent thaCount 3refers to some other legal basis
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for relief, Plaintiff has not included sufficient allegations to support a clagainst any
particular defendant Twombly 550 U.S.544, 570 (2007). Either way, Count 3 shall be
dismissed without prejudice for failure to state a claim upon which relief mayanted.

Pending Motions

Plaintiff has filed a motion forecruitment of counsel (Doc. 2), which shadl teferred to
United States Magistratludgestephen C. Williamsfor a decision.

Plaintiff has also filed a motio for service of process (Doc. 3), which is hereby
GRANTED.

Filing Fee / IFP Motion

This case was opened without payment of a filing fee or the filing of a Motion and
Affidavit to Proceed in District Court Without Prepaying Fees or Costs (“IFP Motion”)
OnNovember 13, 2015, the Clerk of this Court sent Plaintiff a letter advising him of ¢this fa
(Doc.4). He was instructed to pay the full $400.00 filing fee or file a propessinplete
IFP Motion within thirty days, or this case would be subject to dismissal. He wamatsucted
to file a trust fund account statement (or institutional equivalent) for thenainth period
preceding commencement of this actioe.(May 1, D15 —November 13, 2015). Toatk,
Plaintiff has not paid his filing fee or filed an IFP Motiaith a trust fund account statement for
the requisite time period.

If he intends to proceed with this action, Plaintiff is her€®DERED to provide the
Cout with a filing fee of $400.00 or a properly completed IFP Motion on or béde=mber
28, 2015. If Plaintiff files an IFPMotion, the Court must review Plaintiff's trust fund account
statement for the simonth period immediately preceding the filing ahis action.

Thus,Plaintiff must have the Trust Fund Officer at his facility complete the attachefita&on
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and provide a copy of his trust fund account statement (or institutional equivalent) peritie
5/1/2015 to 11/13/15, if it has not already been filed with the Court. ifffoisnation should be
mailed to the Clerk of Court at the following address: United States District €&@otithern
District of lllinois, 750 Missouri Avenue, East St. Louis, lllinois 62201. Therk has already
provided Plaintiff with ablank IFP Motion, along with Doc. 4, and will not need to send another
IFP Motion at this time.

Failure to comply with this Order shall result in dismissal of this action ér want of
prosecution and/or for failure to comply with a court order under Federal Rule of Civil
Procedure41(b).

Disposition

IT IS ORDERED that COUNT 1 (to the extent it addresses a conspiracy claim) and
COUNT 3 areDISMISSED without prejudice for failure to state a ataupon which relief may
be granted.

With respect taCOUNTS 1 and2, theClerk of Caurt shall prepare fODEFENDANTS
ILLINOIS DEPARTMENT OF CORRECTIONS’ DIRECTOR , WARDEN
LASHBROOK, VIPEN SHAH, andSUZANN BAILEY : (1) Form 5 (Notice of a Lawsuit and
Request to Waive Service of a Summons), and (2) Form 6 (Waiver of Service of Summons)
The Clerk isDIRECTED to mail these forms, a copy of the complaint, and this Memorandum
and Order to each Defendant’s place of emplent as identified by Plaintiff. If a Defendant
fails to sign and return the Waiver of Service of Summons (Form 6) to the Clerk @@t days
from the date the forms were sent, the Clerk shall take appropriate sedffectdormal service
on that Defendant, and the Court will require that Defendant to pay the full cosiemal f

service, to the extent authorized by the Federal Rules of Civil Procedure.
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With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s current work address, or, if
not known, the Defendant’s lakhown address. This information shall be used only for sending
the forms as directed above or for formally effecting service. Any docutioentd the address
shall be retained only by the Clerk. Address information shall not be maintaineccouthéle
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copy ofvery pleading or other document submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a
true and correct copy of the document was served on Defendants or counsphpAngeceived
by a district judge or magistrate judge that has not been filed with the Cleéhatofails to
include a certificate of service will be disregarded by the Court.

Defendants ar©ORDERED to timely file an appropriate responsive pleadingthe
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States Magistrate
JudgeStephen C. Williamsfor further pretrial proceedingsincluding a decision othe motion
for recruitment of counsel (Doc. 3).Further, this entire matter shall BREFERRED to
United States Magistrate Judd¥illiams for disposition, pursuant to Local Rule 72.2(b)(2) and
28 U.S.C. § 636(c)f all parties consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymentisof cos
under § 1915, Plaintiff will be required to pay the full amount of the caegaydless of whether
his application to procedd forma pauperiss granted.See28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
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leave to commence this civil action without being required to prepay fees and coste or gi
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGxfurt,
who shall pay therefrom all unpaid costs taxed against plaintiff and remit timedataplaintiff.
Local Ruk 3.1(c)(2).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of any change in his address; the Coutt will no
independently investigate his whereabouts. This shall be idongiting and not later than
7 daysafter a transfer or other change in address occurs. Failure to complghisiorder will
cause a delay in the transmission of court documents and may result in dismib&ahkofion

for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: December 11, 2015

s/ MICHAEL J. REAGAN
Chief Judge
United States District Court
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