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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

RODNEY EUGENE BLACK,

Plaintiff,
VS. Case No. 15-cv-1311-JPG

BRIAN BENNETT,

N N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Rodney Black, pretrial detainee at the Saline Coudgyl in Illinois, brings this
pro se action for alleged violations of his conatibnal rights under 42 U.S.C. § 1983 (Doc. 15).
Black’s allegations relate tois 10-hour placement in a holdingllogithout adequate resources
and his placement in segregatiwithout due process. In commtien with his claims, Black
names defendant Brian Bennettaptain at the Saline County Jail. This case is now before the
Court for preliminary review of the corgmnt pursuant to 28 U.S.C. § 1915A.

Under 8§ 1915A, the Court is required to sereprisoner complaints to filter out non-
meritorious claims. See 28 U.S.C. 8 1915A(a). The Courtust dismiss any portion of the
complaint that is legally frivolous, malicioufgils to state a claim upon which relief may be
granted, or asks for money damages from a defgnglao by law is immune from such relief.
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacken arguable basis either in law or in fact.”
Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousnesarsobjective standard that refers

to a claim that “no reasonable person could suppose to have any beerit.’Clinton, 209 F.3d
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1025, 1026-27 (7th Cir. 2000). An action fails tostatclaim upon which relief can be granted if
it does not plead “enougladts to state a claim to reliefathis plausibleon its face.” Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). The claim of entitlement to relief must
cross “the line between possibility and plausibilityd. at 557. Conversely, a complaint is
plausible on its face “when the plaintiff pleads tedtcontent that allows the court to draw the
reasonable inference that the defendsuritable for the misconduct allegeddshcroft v. Igbal,
556 U.S. 662, 678 (2009). Although the Court is cdikgl to accept factual allegations as true,
see Smith v. Peters, 631 F.3d 418, 419 (7th Cir. 2011), sofaetual allegations may be so
sketchy or implausible that they fail to prdeisufficient notice o& plaintiff's claim.Brooks v.
Ross, 578 F.3d 574, 581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate
abstract recitations of the elents of a cause of action conclusory legal statementdd. At
the same time, however, the factual allegations gfr@ase complaint are to be liberally
construed.See Arnett v. Webster, 658 F.3d 742, 751 (7th Cir. 201BRpdriguez v. Plymouth
Ambulance Serv., 577 F.3d 816, 821 (7th Cir. 2009).

Applying these standards, the Court fintat Black fails tostate a claim upon which
relief may be granted, and thus, his Céaim is dismissed in its entirety.

The Complaint

Black alleges that on September 26, 201%emttant Bennett placed him in a “drunk
tank” holding cell wearig only his boxers (Doc. 15 at 5). Blaakeges that he was forced to
remain in the cell without a bathroom, hygietens, personal items, or legal materiats)( He
also claims that he was emotionally taatized and he was denied medical cdwb).(He
indicates that there was a hole in the floor for a bathroom, but that for some reason he was forced

to urinate on himselfi¢.).
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Separate from the “drunk tank” incidentaBk alleges that Bennett placed him in solitary
confinement from April to September™ &ithout due process such asharge, a hearing, or an
out date d.). In connection with is claims, Black seeks monetary compensadicat ©).

M erits Review Pursuant to 28 U.S.C. § 1915A

Based on the allegations of the complaimg¢ Court finds it convenient to divide theo
se action into the following counts. The partiesgdahe Court will use thesdesignations in all
future pleadings and orders, urdestherwise directed by a judiciafficer of this Court. The
designation of these counts does cantstitute an opinion as to thenerit. Any other claim that
is mentioned in the complaint boot addressed in i Order should be considered dismissed
without prejudice.

Count 1: Conditions of confinement claim féxeing placed in a holding tank cell
for 10 hours without clothing, hygiene teaals, or legal materials;

Count 2: Conditions of confinement claim for ing deprived of psychiatric care
while in the holding tank for 10 hours; and,

Count 3: Due process deprivation for placemt in solitary confinement from
April through September with no charges, hearing, or end date.

As an initial matter, Black is a pretrial detainee, so he is not yet eligible to bring
claims under the Eighth Amendment. Howevtbe Seventh Circuit has found that claims
by pretrial detainees may be assessed utigeFourteenth Amendment, and that it is
“convenient and entirely appropriate to apgilg same standard to claims arising under
the Fourteenth Amendment (datees) and the Eighth Amendment (convicted prisoners)
without differentiation.” See Board v. Farnham, 394 F.3d 469, 478 (7th Cir. 2005)
(internal citation omitted). Accordingly, theregoing discussion will analyze Black’s

claims in light of the standards applicabdecomparable Eighth Amendment claims.
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Count 1

Under the Eighth Amendment, life’s necegstiinclude shelter and heat, as well as
hygiene itemsSee Gillis v. Litscher, 468 F.3d 488, 493 (7th Cir. 2006) (citations omitted).
Determining what conditions might constitutevialation of the EighthAmendment is a very
factually nuanced inquirySee id. at 492-495 (collecting cased)Vhile certain conditions in
isolation may not constitute an Eighth Ameredrh violation, those same conditions taken
together may state a clairtd. at 493. The Seventh Circuit has found that conditions such as
confinement in a cold cell without bedding oottling, confinement without a bed for two days,
denial of clothing for three days, and denialaofy human interactioar personal property for
three days or more could be conditions that route to the existence of an Eighth Amendment
violation. See id. at 492-95. For example, Minning-El v. Long, 482 F.3d 923, 924 (7th Cir.
2007), the Seventh Circuit found thite plaintiff identified onditions sufficient to proceed
beyond summary judgment where deged that he was strippefi his clothing, was separated
from his personal property and was placed fiithy disciplinary cell for three days.

By contrast, the Seventh Circuit has founalt temporary discomforts or inconveniences
are not sufficient to rise to thevel of a Constitutional violatiorsee e.g. Harris v. Fleming, 839
F.2d 1232, 1235 (7th Cir. 1988) (holding being heldfifer days in a roachnfested cell without
hygiene items was not an Eighth Amdment violation where the imgint was isolated to just
one inmate)Sewart v. Wright, 101 F.3d 704 (Table), *1, *1-2 (7tir. 1996) (finding that three
days in a ‘dry cell’ without running water or amities did not constitute an Eighth Amendment
violation). In Harris, the Seventh Circuit noted thaven though the inmate suffered
considerable unpleasantness, ti@ditions of his confinementdlinot lead to actual physical

harm.Harris, 839 F.2d at 1235.

Page4 of 10



Here, Black’s factual allegations are insuffict to state a claim for unlawful conditions
of confinement. Ten hours ia cell with limited bathroom falities and a lack of hygiene
materials may cause temporary discomfort, but it does not rise to the level of a Constitutional
violation. See Harris, 839 F.2d at 1235-36. Accordingly, Coubtis hereby dismissed with
prejudice for failure to state a aliupon which relief may be granted.

Count 2

Inmates may not be denied all treatmehta serious psychiatric or psychological
condition. Antonelli v. Sheahan, 81 F.3d 1422, 1432 (7th Cir. 1996). Additionally, prolonged
placement in segregation of an inmate with psychological infirmities may constitute an Eighth or
Fourteenth Amendment violation depending oa duration and nature skegregation, and the
availability of alternativesSee Rice ex rel. Rice v. Correctional Medical Serv., 675 F.3d 650,
666-67 (7th Cir. 2012) (discussing the possibitityat placement for a mber of months in
administrative segregation of an inmate knowibéoschizophrenic could possibly pose a claim
for deliberate indifference).

Black only alleges that he did not have act¢egssychological or psychiatric services for
a period of 10 hours while he was confined t® dinunk tank. A 10 hour delay is not a denial of
all treatment, nor is it a prolondgeriod of segregation sufficiett potentially exploit Black’s
mental infirmities. As with Count 1, the lengtind nature of the alleged deprivation is an
inconvenience, not a Constitutional deprivation. THteunt 2 will be dismissed with prejudice
for failure to state a claim upon which relief may be granted.

Count 3
To proceed on Count 3, Black must allege facis ¢istablish that he had a liberty interest

in not being placed in segregation for an indeterminate amount of3em&illis, 468 F.3d at
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491-92. In evaluating the existence of a libertteliast, courts look at whether the conditions
impose an “atypical and significant hardship on tmeate in relation to the ordinary incidents of
prison life.” 1d. at 492 (citation omitted). The Due Proc€dause does not mandate procedural
safeguards unless there is a constitutionally protected liberty int8eedtekas v. Briley, 405
F.3d 602, 607 (7th Cir. 2005). Punishments thatatsgical and [impose] a significant hardship
on the inmate in relation to the ordinary ohents of prison life” my implicate a liberty
interest.” See Wilkinson v. Austin, 545 U.S. 209, 223 (2005) (considering conditions which
included 24-hour exposure to &dial light, indoor exercise fol hour per day; and severe
limitations on almost all human caat including vebal contact);Sandin v. Connor, 515 U.S.
472, 483-84 (1995). The Seventh Circuit has held that disciplinary ségredaes not rise to
such a level to automatically implicate a liberty interégtliams v. Ramos, 71 F.3d 1246, 1248-
50 (7th Cir. 1995). Instead, the Seventh Circug hald that disciplinary segregation may only
give rise to a liberty interest if éhconditions are “atypical and significanitd. at 1249.

Turning to conditions the Seventh Circlias found to be “atyp&” or onerous, in
Williams, the Court found that being confined for nineteen days, twenty-four hours a day, in a
closed-front cell, with no acces$s the general population activisieand little access to other
inmates or staff, did not constitute an extremeatian from the typical chllenges of prison life.
Id. By contrast, the Seventh Circuit has foundttkix months of diciplinary segregation
approaches a cusp where it mayneeessary to creatdactual record of th actual conditions of
said confinement to determine whether paharal due process rights are implicat&de
Whitford v. Boglino, 63 F.3d 527, 533 (7th Cir. 1995) (finditigat six months of segregation and
C-grade demotion did not in and of itself ilwpte due process, but that lllinois prison

regulations require prisons to at least afformhimal due process in conducting a disciplinary
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hearing, and thus determining that the adequdcsaid hearing could implicate due process).
Finally, the Seventh Circuit held Marion v. Columbia Correction Inst., 559 F.3d 693, 698-99
(7th Cir. 2009), that when disciplinary segregatruns upward of 240 days, or a year, a court
should, at minimum, look into theectual conditions o$aid confinement, or should perhaps even
assume that segregation of tllatration does establish the existe of an “atypical” condition,
thus invoking dugrocess rights.

Black makes a bare factual assertion thatvae confined to segregation from April to
September (six months) without so much as a disciplinary ticket, a hearing, or a known end date.
However, Black makes no allegations about tloaditions of his comiement, or how his
confinement in segregation for a prolongedtiod of time was atypical or onero&se Williams,

71 F.3d at 1249. Absent any such factual allegatiBleck’s mere assertion of a legal theory—
due process—is not sufficient to state a cldidx. Brooks, 578 F.3d at 581. Count 3 will be
dismissed without prejudice féailure to state a claim.

Pending M otions

Black’s motion for service of process at government expense (Doc. 4) is hereby
DENIED. Black’s motion for recruitment of counsel (Doc. 3) is ddeNIED, because it is
moot in light of the dismissal of his claims.

Disposition

COUNTS 1 AND 2 are DISMISSED with prejudice for failureto state a claim upon
which relief may be grante@OUNT 3 is hereby dismissed withoutgjudice for failure to state
a claim. Thus, the entire actiondsmissed and Defendant Bennettlismissed from this action.

This dismissal counts as a strike fourposes of 28 U.S.C. § 1915(g), because the

complaint fails to state a chaiupon which relief may be grantesee Paul v. Marberry, 658
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F.3d 702, 704 (7th Cir. 2011) (notinigat a “dismissal is a dismidsand provided that it is on
one of the grounds specified in 8§ 1915(g) it cowagsa strike, . . . , whether or not it's with
prejudice.”).

Plaintiff's obligation to pay the filing fee fahis action was incurred at the time the
action was filed, thus the filingeé of $350 remains due and payal$ee 28 U.S.C. §
1915(b)(1);Lucien v. Jockisch, 133 F.3d 464, 467 (7th Cir. 1998).

The Clerk shalCLOSE THIS CASE and enter judgment accordingly.

Notice

If Plaintiff wishes to contest this Ordelng has two options. He can ask the Seventh
Circuit to review the Order, dne can first ask the undersignedreconsider the Order before
appealing to the Seventh Circuit.

If Plaintiff chooses to go straight to the SetreCircuit, he must file a notice of appeal
within 30 days from the entry ofiglgment or order appealed froned=R. Appr. P. 4(a)(1)(A).
The deadline can be extended for a short time briNaintiff files a motion showing excusable
neglect or good cause for missing the deadiime asking for an extension of time&o-R. APP.

P. 4(a)(5)(A), (C)See also Sherman v. Quinn, 668 F.3d 421, 424 (7th Cir. 2012) (explaining the
good cause and excusable neglect standakbeiyaman v. Illinois Sate Univ., 667 F.3d 800,
807 (7th Cir. 2011) (explaining éhexcusable neglect standard).

On the other hand, if Plaintiffants to start with the undersigd, he should file a motion
to alter or amend the judgment under Federal BU@ivil Procedure 59(e). The motion must be
filed within twenty-eidnt (28) days of the entry of judgment, and the deadline cannot be
extended. ED. R. Civ. P. 59(e); 6(b)(2). The motion must also comply with Rule 7(b)(1) and

state with sufficient particularityhe reason(s) that the Cowtiould reconsider the judgment.
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Elustra v. Mineo, 595 F.3d 699, 70¢7th Cir. 2010);Talano v. Nw. Med. Faculty Found., Inc.,
273 F.3d 757, 760 (7th Cir. 2008ee also Blue v. Hartford Life & Acc. Ins. Co., 698 F.3d 587,
598 (7th Cir. 2012) (“To prevail on a Rule 59(edtion to amend judgmera party must clearly
establish (1) that the court committed a manifestreof law or fact, or (2) that newly discovered
evidence precluded entry of judgment.”tdtion and internal quotation marks omitted).

So long as the Rule 59(e) motion isproper form and timely submitted, the 30-day
clock for filing a notice of appeal will be stoppe&D-R. ApPpP. P. 4(a)(4). The clock will start
anew once the undersigned rules on the Rule 59(e) motimn REAPP. P. 4(a)(1)(A), (a)(4),
(@)(4)(B)(ii). To be clear, if the Rule 59(emotion is filed outsidethe 28-day deadline or
“completely devoid of substance,” the motion will not stop the clock for filing a notice of appeal;
it will expire 30 days from the entry of judgme@arison v. CSX Transp., Inc., 758 F.3d 819,
826 (7th Cir. 2014)Martinez v. Trainor, 556 F.2d 818, 819-20 (7th Cir. 1977). Again, this
deadline can be extended omg a written motion by Plaintiffhowing excusable neglect or
good cause.

The Court has one more bit of instructiorgaeding the appeals process. If Plaintiff
chooses to appeal to the Seventh Circuit, hedoaso by filing a notice of appeal in this Court.
FED. R.APP.P. 3(a). The current cost of filing apmeal with the SeventCircuit is $505.00. The
filing fee is due at the time ¢hnotice of appeal is filed.eB. R. Appr. P. 3(e). If Plaintiff cannot
afford to pay the entire filing fee up frorie must file a motion for leave to appéalforma
pauperis (“IFP motion”). See FeD. R. AppP. P. 24(a)(1)(C). The IFP motion must set forth the
issues Plaintiff plans to present on app&at FED. R. ApP. P. 24(a)(1)(C). If he is allowed to
proceed IFP on appeal, he will be assessed an pdtitial filing fee. 28 U.S.C. § 1915(b)(1). He

will then be required to make monthly paymeutsil the entire filing fee is paid. 28 U.S.C. §
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1915(b)(2).
IT 1SSO ORDERED.
DATED: September 12, 2016

§/J. Phil Gilbert
UnitedState<District Judge
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