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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

RODNEY EUGENE BLACK,

Plaintiff,
VS. Case No. 3:15-cv-1311-JPG
BRIAN BENNETT

Defendant.

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Rodney Black is currently incarcégd at Saline County Jail (“Saline”), awaiting
trial in several pending criminal proceedings. Proceeging se Black filed his Second
Amended Complaint (Doc. 15)pursuant to 42 U.S.C. 8983 against Brian Bennett the
facilitator at Saline. (Doc. 15, p. 7)A review of records on éhSaline County Circuit Court’s
publically available website indicates that, a¢ time of the constitutional violations alleged

herein, Plaintiff was a detainee awaiting trial in Case No. 2015-¢f-98.

! Black filed his initial Complaint on November 30, 2015. (Doc. 1). The Judge initially assigned to the case
dismissed the Complaint without prejudipecause it lacked a claim for reliefrasandated by Federal Rule of Civil
Procedure 8(a)(3). The First Amended Complaint was dfsdiwithout prejudice and with leave to amend on April

18, 2016. (Doc. 14). The Second Amended Complaint was timely filed on April 25, 2016. (Doc. 15). Thereatfter,
the action was administrativetgassigned to the Undersigned Judge. (Doc. 16). The Undersigned Judge dismissed
the Second Amended Complaint and assessed a strikgptamBer 12, 2016. (Doc. 17). Judgment was entered the
same day. (Doc. 18).

2 Plaintiff presently has two other civil rights actions involving alleged constitutional violations at Saline pending in
the Southern District of IllinoisBlack v. Brown et al.No. 3:16-cv-00325-MJR-SCW ariélack v. Bennett et al.,
No. 3:16-cv-01187-JPG-DGW.

3 Saline County Circuit Court records indicate that Pidiist still awaiting trial in Case No. 2015-cf-98 (charges
include intentional homicide/intentional homicide of an unborn child). The Court located two additional criminal
actions pending and awaiting trial in Saline County: @hse No. 2015-cf-274 (aggravated battery/great bodily
harm/peace officer, trial scheduled for August 2017) anpdCése No. 2016-cf-89 (possession of a weapon in a
penal institution). Case No. 2016274 (aggravated battery/greabdily harm/peace officer) was filed on
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The Second Amended Complaint was disndssepreliminary screening on September
12, 2016. (Doc. 17). The Order of Dismissal dssad Counts 1 and 2 (both conditions of
confinement claims) with prejudice. (Doc. 1af. 5, 7). Count 3 (a due process claim) was
dismissed without prejudice for failure to statedam. (Doc. 17, p 7). The Court closed the case,
assessed a strike under 28 U.$@915(g), and directed the Clakenter judgment. (Doc. 17,
pp. 7-8). Judgment was entered that same @@pc. 18). However, the judgment erroneously
stated that “the action [wa€)ISMISSED without prejudice as to ALL COUNTS” Id.
(emphasis supplied).

Plaintiff filed a Motion to Reconsider 2. 19) on September 2D016. Plaintiff filed a
Second Motion for Reconsideration (Doc. 20) September 22, 2016. This matter is presently
before the Court on the pending noois for reconsideration.

SECOND AMENDED COMPLAINT (DOC. 15)

Plaintiff alleges that on Septemb@3, 2015, Bennett placed him in the drunk
tank/observation cell. (Doc. 15, ). Bennett removed all of Piuiff's clothing, except for his
boxer shorts and cuffddm behind his bacKd. Plaintiff remained in the drunk tank/observation
cell, in his boxers, with his Ina@s cuffed behind his back for b@urs (overnight). During this
time, Plaintiff could not use the bathroom latit urinating on himself (presumably because his
hands were cuffed behind his bacld. Plaintiff alleges that hevas denied hygiene items,
personal items, and legal materials (pEpapers) during tils ten hour periodld. Plaintiff also
alleges that this incident was emotionally traumatizing and that Bennett denied Plaintiff

psychiatric careld.

September 24, 2015. The Second Amended Complaint altegePlaintiff was placei a drunk tank, naked and
cuffed to a chair, for ten hours on September 23, 2015.
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Plaintiff further alleges that frompril 2015 through September 2015, Bennett placed
Plaintiff in solitary confinement, with “no outdatdd. Plaintiff contends he was put in solitary
confinement without due process (“aearges, no hearing, no outdatéd).

CHALLENGED DISMISSAL ORDER (DOC. 17)

The Court divided Plaintiff €omplaint into three Counts:

Count 1: Conditions of confinement claim fdaeing placed in a holding tank cell
for 10 hours without clothing, hygiene teaals, or legal materials;

Count 2: Conditions of confinement claim faxeing deprived of psychiatric care
while in the holding tank for 10 hours; and,

Count 3: Due process deprivation for placermam solitary confinement from

April through September with no charges, hearing, or end date.

Prior to evaluating Plaintiff's claims, th@ourt acknowledged thétecause Plaintiff was
a pretrial detainee at the time of the altkgeonstitutional violations, his conditions of
confinement claims arose under the FourieeAmendment as opped to the Eighth
Amendment. Nonetheless, the Court explairf@djntiff's claims could be assessed under the
Eighth Amendment because the Seventh Circuit has found that it is “convenient and entirely
appropriate to apply the samarstiard” to pretrial detainees.

With this principle in mind, the Court disssed Count 1 with preglice, concluding that
the conditions described by Plaintiff did nminstitute cruel and unusual punishment under the
Eighth Amendment. The Court dismissed Cofntvith prejudice, cocluding that a 10 hour
delay in psychological or psychiatric servickd not amount to a constitutional violation.

The Court next addressed Count 3. The Cexplained that Plaintiff could not proceed
with his due process claim withoestablishing that he had a liberihterest in not being placed

in segregation for an indeterminate amount ofetimhe Court concluded that Plaintiff's bare
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assertion of six months in segregation, with@iérence to “atypical ahsignificant” conditions
of confinement, did not sufficiently allege ththe state had deprived him of a protected liberty
interest. Accordingly, the Complaint failed to ddish that Plaintiff wasentitled to procedural
safeguards in connection with his placement in segregation. The Court dismissed Count 3
without prejudice and without leave to amend.

The action was dismissed, judgment watered, and a strike was assessed.

MOTIONS FOR RECONSIDERATION

Plaintiff’'s motions for reconsideration weriéetl within 28 days of the challenged order.
Accordingly, the motions may be consrdd under Rule 59(e) or Rule 60(Bepe Obriecht v.
Raemisch517 F.3d 489, 493 (7th Cir.2008) (“whethemation filed within [28] days of the
entry of judgment should be @gzed under Rule 59(e) or Rus@®(b) depends on the substance
of the motion, not on the timing or label affixed to it”).

A motion to alter or amend judgment filed pursuant to Rule 59(e) may only be granted if
a movant shows there was a mistake of lawaot br presents newly discovered evidence that
could not have beediscovered previouslyatter of Prince 85 F.3d 314 (7th Cir.1996), reh'g
and suggestion for reh'g en banc denied, cert. denied 519 U.S. 1040, 117 S.Ct. 608, 136 L.Ed.2d
534;Deutsch v. Burlington N. R.R. C®83 F.2d 741 (7th Cir.1993). Rule 60(b) permits a court
to relieve a party from an order or judgmdratsed on such grounds as mistake, surprise or
excusable neglect by the movant; fraud or mmsluct by the opposing party; a judgment that is
void or has been discharged; or newly discayereéidence that could not have been discovered
within the 28—day deadline for filing a Rule 59(b) motioabAR. Civ. P. 60(b)(1). Rule 60(b)
also contains a catch-all preion, granting the coudiscretion to fashion a remedy for “any

other reason that gtifies relief.” Fep. R. Civ. P. 60(b)(6).
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Plaintiff's motions for reconsideration do neét forth any argument justifying relief
under either Rule 59(e) or Rule 60(b).fact, Plaintiff's mdions do not includany argument.
Instead, Plaintiff provides the Court with afiloinal facts surrounding his confinement in the
drunk tank/observation cell on September 23, 201% ifiiormation may well be relevant to
Plaintiff's claims. However, itloes not provide a basis for recwlesing the challenged order.

Nonetheless, the Court, on its own initiea has reviewed the challenged order and
identified an error of law that warrants reconsideration; namely, atuating Counts 1 and 3,
the Court failed to recognize and apply coningllprecedent pertaining to pretrial detainees. The
Court discusses the error as tou@ts 1 and 3, respectively, below.

Count 1 — Conditions of Confinement on September 23, 2015

Because Plaintiff was a pretrial detainee atttime of the alleged constitutional violation,
his conditions of confinement claim arises under the Due Process Clause of the Fourteenth
Amendment, not the Eighth Amendme8ete Budd v. Motley11 F.3d 840, 842 (7th Cir. 2013)
(citing Rice ex rel. Rice v. Corr. Med. Serv875 F.3d 650, 664 (7th Cir. 2012)). In conducting
its preliminary review of Count 1, theoGrt applied case law involving Eighth Amendment
claims.

The same legal standardsnerallyapply under the Fourteenth Amendment (detainees)
and Eighth Amendment (convicted prisoneByard v. Farnham394 F.3d 469, 478 (7th Cir.
2005). However, “the Eighth Amendment prokidm of cruel and unusual punishment is
inapplicable to pretrial detaees who, unlike convicted prisase cannot constitutionally be
subjected to punishmentock v. Jenkins641 F.2d 488, 491 (7th Cir. 1981). Instead, the test for
determining the constitutionality of treatment of pretrial detainees is whether the challenged

conditions “amount to punishmentBell v. Wolfish,441 U.S. 520, 535 (1979). In the instant
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case, as is set forth more fully below, application of the Fourteengmédment test (as opposed
to the Eighth Amendment test) alters thetcome of the Court’s analysis. Accordingly,
reconsideration is warranted.

Count 3 — Due Process Claim as to Segregation

With respect toconvicted prisoners, the Seventh Circuit has held that placement in
disciplinary segregation does not autdically implicate a liberty interesWilliams v. Ramos,
71 F.3d 1246, 1248-50 (7th Cir. 1995). Instead, iplis@ry segregation owlgives rise to a
liberty interest if the conditions are “atypical and significaritd? at 1249. Applying this
standard, the Court concluded tirdaintiff failed to state a viable due process claim because the
Complaint did not include any allegations regagdthe conditions of his confinement. Further
review reveals that application tfis standard was in error.

It is true that, absent a showing of agpatal and significant hdship, being placed in
segregation may be too trivial a deprivatito trigger the dutyf due process foconvicted
inmates. However, a number of courts, includihg Seventh Circuit, have indicated that any
nontrivial punishment o& pre-trial detainess a sufficient deprivation of liberty to give rise to
due process protectionSee Holly v. Wollfolk415 F.3d 678, 679-80 (7th Cir. 2005) (collecting
cases; concluding hearing for detainee withiéh hours of placement in segregation did not
violate due process). The Saetie Circuit provided a detailed analysis of this issuRapier v.
Harris, 172 F.3d 999 (7th Cir. 1999):

In sum, prison officials have considelalleeway to punish convicted prisoners

for misconduct committed while in pos without affording them further

procedural protection. The Due ProceSkuse simply guarantees convicted

prisoners the right tbe free of punishment thet beyond the normally expected
incidents of prison life. However, pretrial confinees are not similarly situated,;
they are not under a sentence of confinememd, therefore it cannot be said that

they ought to expect whatever deprivatman be considered incident to serving
such a sentence. Therefore, as the casealready have discussed indicate, the
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Sandin analysis [the atypical and significant hardship test] will not support

punishing a pretrial detainee. Rather, a&sdincuits that have addressed the matter

have indicated, although it is permldsi to punish a pretrial detainee for

misconduct while in pretrial custody, that punishment can be imposed only after

affording the detainee some softprocedural protection.
Rapier, 172 F.3d at 1004-05 (internal citations omittédcordingly, the Court’'s application of
the “atypical and significantardship” analysis to Count 3 was erroneous and warrants
reconsideration.

Considering the errors discussed above, the Csu#,spontedeems it appropriate to
vacate its prior order, thereby correcting aroepf law and avoiding an unnecessary appeal.
Plaintiff's motions for recomderation (Docs. 19 & 20) a®8RANTED in part and DENIED in
part, in that the Court's Order and the Cleddsigment, both dated September 12, 2016, (Docs.
17 & 18) shall beVACATED. FURTHER, the Court shall direct éhClerk of the Court to
RESCIND the STRIKE assessed against Plaintiff in tldase. However, to the extent that
Plaintiff intended to supplement the Second Amended Complaint with the additional facts
included in his motions foreconsideration, the requestDENIED . The additional information
must ultimately be incorporated into a properly filed amended complaint if it is to be considered
in this action.SeeFed. R. Civ. P. 15(a); SDIL Local Rule 15.1.

In light of the above, thedlirt will reconsider the Second Amended Complaint (Doc. 15)
under 28 U.S.C. 8§ 1915A. The following merits gsa begins anew, atuding a reorganization

of Plaintiff's claims, without rierence or reliance on the merénalysis that tebeen vacated

herein.

* This relief is appropriate under Rule 59(e) and/or Rule 6&é¢ Judson v. Atkins@andies, Inc. v. Latini—
Hohberger Dhimantec529 F.3d 371, 385 (7th Cir. 2008) (recognizing that a majority of circuits havehiagld t
court may sua sponte vacate a judgtnor order under Rule 60(bMtoro v. Shell Oil Co., 91 F.3d 872, 876 (7th
Cir. 1996) (Rule 59(e) allows a court to correct its own errors and avoid an unnecessajpy. appeal
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MERITS ANALYSIS P URSUANT TO 1915(A)

This case is now before the Court for a preliminary review of the Second Amended
Complaint (Doc. 15) pursuant to 2BS.C. § 1915A, which provides:

(a) Screening— The court shall review, before dmting, if feasible or, in any
event, as soon as practicalalfter docketing, a complaint ia civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or
(2) seeks monetary relief fromdefendant who is immune

from such relief.

An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousnesansobjective standard that refers
to a claim that any reasonable person would find meritlessy. Clinton209 F.3d 1025, 1026-
27 (7th Cir. 2000). An action fail® state a claim upon which rdliean be granted if it does not
plead “enough facts to state a clainrétief that is plausible on its faceBell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim oftid@ment to relief must cross “the line
between possibilityand plausibility.”Id. at 557. At this juncture, éhfactual allegations of the
pro secomplaint are to be liberally constru&ke Rodriguez v. Plymouth Ambulance S&i7

F.3d 816, 821 (7th Cir. 2009).

Discussion

Based on the allegations thfe Second Amended Complaint (summarized on pages 2-3
of the instant orderthe Court finds it conv@ent to divide thero seaction into the following
counts. The parties and the Cowrll use these designatis in all future @adings and orders,

unless otherwise directed by a judicial officetluis Court. The designation of these counts does
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not constitute an opinioregarding their merit.
Count 1. On September 23, 2015, Bennett sulgddPlaintiff to conditions of
confinement that violated the Fourteenth Amendment.

Count 2: Bennett violated Plaintiff's Fourenth Amendment right to due process
by placing him in segregation withbcharges and without a hearing.

Count 3: Bennett exhibited deliberate indiffeiee to Plaintiff’'s serious mental
health needs on September 23, 2015.
Count 1
In evaluating whether the conditions allegedCount 1 constitute punishment, the Court
must consider “whether thegre rationally releed to a legitimate nonpunitive governmental
purpose and whether they appear sz in relation to that purpos&Volfish 441 U.S. at 561.
Here, Plaintiff alleges he was held in a ceiith his hands cuffed befl his back, for 10 hours.
Plaintiff was allegedly restra@a in a manner that caused hiurinate on himself during his
detention. No information is provided regamgliwhy Plaintiff was resained in this mannerOn
this limited record, the Court cannsay with certainty that restraining Plaintiff in this manner
and for this period of time was rationally related to a legitimate nonpunitive governmental
purpose. In other words, atethscreening stage, the allégas sufficiently implicate the
Fourteenth Amendment. Accordinglypnt 1 shall receive further review.
Count 2
According to the Second Amended Complainaimlff, a pretrial detainee, was placed in

segregation for at least sixomths (possibly longer as the Second Amended Complaint also

®> No additional information is providein Plaintiffs Second Amended Cotajnt, and that is the only pleading
presently being considered by the Court. The Court does not consider the additional facts contained in Plaintiff's
motions for reconsideration (which ggest that Plaintiff's placement in the cell may have been in relation to
Plaintiff setting off a fire alarm). As previously noted, the additional information must ultimately be incorporated
into a properly filed amendecbmplaint if it is to be considered in this actioBeeFed. R. Civ. P. 15(a); SDIL

Local Rule 15.1.
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indicates Plaintiff was placed segregation with “no out date.\yithout charges or a hearing.

The Seventh Circuit has indicated that “any nerdti punishment of gpretrial detainee is
considered] a sufficient deprivation of liberty to entitle him to due process of @iy v.
Woolfolk 415 F.3d 678, 679-80 (7th Cir. 2005). Thus, ‘fjedtrial detainee cannot be placed in
segregation as a punishment for a disciplinafsagtion without notice and an opportunity to be
heard; due process requires no lessiggs v. Carver 286 F.3d 437, 438 (7th Cir. 2002).
However, “no process is required if [a prakridetainee] is placed in segregation not as
punishment but for managerial reasond.”For instance, if a prisonés placed in segregation
because he is a suicide risk, to protect him from other prisoners, or to protect others from his
violent propensities R0 process is dudd.

At this stage in the litigation, the Cducannot determine from the record whether
Plaintiff was placed in segregation for pretaive/managerial purposes or as punishment.
Accordingly, Count 2 cannot be dismissed@eening and shall rage further review.

Count 3

A claim for deliberate indifference must ddtah “(1) an objectively serious medical
condition; and (2) an official's dekerate indifference to that claim3omez v. Randlé&80 F.3d
859, 865 (7th Cir. 2012). Here, Plaintiff meradilleges that on September 23, 2015, he was
“emotionally traumatized” and was not allowed‘b@ave psychiatric care.” (Doc. 15, p. 5). This
allegation is too vague to suggest that Plaintiff was suffering &norabjectively serious mental
health need and that Beett responded to thated with deliberate indifference. Accordingly,

Count 3 shall be dismissed without pice for failure to state a claim.
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DISPOSITION

Motions for Reconsideration

IT IS HEREBY ORDERED that Plaintiff's motions foreconsideration (Docs. 19 & 20)
are GRANTED in part and DENIED in part, in that the Court's Order and the Clerk's
Judgment, both dated September 12, 2016, (Docs. 17 & 18)AEATED . FURTHER, the
CourtDIRECTS the Clerk of the Court tRESCIND the STRIKE assessed against Plaintiff in
this case. To the extent that Plaintiff intended to supplement the Second Amended Complaint
with the additional facts included in his tioms for reconsideration, the requestDENIED.
The additional information must ultimately be incorporated into a properly filed amended
complaint if it is to be considered in this actioBeeFed. R. Civ. P. 15(a); SDIL Local Rule
15.1.
Merits Review Pursuant to 1915(A)

Plaintiffs Second Amended Complaintdssided into the following counts:

Count 1. On September 23, 2015, Bennett sulg@dPlaintiff to conditions of
confinement that violated the Fourteenth Amendment.

Count 2: Bennett violated Plaintiff's Fousenth Amendment right to due process
by placing him in segregation withbcharges and without a hearing.

Count 3: Bennett exhibited deliberate indiffeiee to Plaintiff's serious mental

health needs on September 23, 2015.

IT IS ORDERED thatCOUNTS 1and2 shall receive further review.

IT IS FURTHER ORDERED that COUNT 3 is DISMISSED without prejudice for
failure to state a claim.

IT IS FURTHER ORDERED that as toCOUNTS 1 and 2, the Clerk of Court shall

prepare forBENNETT: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a
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Summons), and (2) Form 6 (Waiver®&rvice of Summons). The ClerkbBRECTED to mail
these forms, a copy of the Complaint, and Me&morandum and Order to Defendant’s place of
employment as identified by Plaintiff. If Defenddails to sign and return the Waiver of Service
of Summons (Form 6) to the Clerk within 30 ddg@n the date the forms were sent, the Clerk
shall take appropriate steps to effect formalise on that defendant, drihe Court will require
that defendant pay the full costs of formal seeyito the extent authorized by the Federal Rules
of Civil Procedure.

With respect to a defendant who no longer barfound at the work address provided by
Plaintiff, the employer shall furnish the Clerk witte defendant’'s current work address, or, if
not known, the defendant’s last-knowddress. This information alh be used only for sending
the forms as directed above or for formalffeeting service. Any documentation of the address
shall be retained only by the Clerk. Address infation shall not be maintained in the court file
or disclosed by the Clerk.

Defendant iSORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not vixge filing a reply pursuanb 42 U.S.C. § 1997¢e(g).

Pursuant to Local Rul§2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for further pre-trial prode®ys. Further, this entire matter shall be
REFERRED to a United States Magistrate Judge fbisposition, pursuant to Local Rule
72.2(b)(2) and 28 U.S.C. § 636(d)all parties consent to such a referral.

If judgment is rendered agatriBlaintiff, and the judgmenncludes the payment of costs
under Section 1915, Plaintiff will be required to g full amount of the @is, despite the fact
that his application to proceedh forma pauperis has been grantedSee28 U.S.C.

§ 1915(H)(2)(A).
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Finally, Plaintiff is ADVISED that he is under a contimg obligation to keep the
Clerk of Court and each opposing party informedrf change in his address; the Court will not
independently investigate his efeabouts. This shall be done writing and not later than
7 daysafter a transfer or other change in addressucs. Failure to comply with this order will
cause a delay in the transmissmincourt documents and may result in dismissal of this action
for want of prosecutiorSeeFeD. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: August 10, 2017

g/J. Phil Gilbert
United States District Judge
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