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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

KEVIN D. NEWCOMB , # R-43433, )
)
Plaintiff,
VS. Case No. 16~01363MJIR
WEXFORD HEALTH SERVICES, INC. ,
JOHN COE, BETH TREDWAY,
and STEPHEN B. DUNCAN,

Defendans.

~ ~— N — NP

MEMORANDUM AND ORDER
REAGAN, Chief District Judge:

Plaintiff Kevin Newcomh an inmate who is currently incarcerated at
LawrenceCorrectional Cente(“Lawrence”) brings thisaction pursuant to 42 U.S.C. B983.
Plaintiff suffers from cerebral palsy.(Doc. 1 at 5). While incarcerated at lllinois River
Correctional Centein 2014, his conditiorsuddenly dteriorated On December 22, 2014,
Plaintiff was sentto a local hospitafor an evaluabn. His nedical providers recommended
ankle foot orthosis“@FO braces}), long term physical therapy, arfdrther evaluation by a
neurologist. Beforereceiving the recommended treatmdrdwever,Plaintiff wastransferred to
Lawrence on January 21, 2015d.}.

At Lawrence, Plaintiff wagprovided witha “pull up wrap” for sports injuries, instead of
AFO braces His physical therap was cancelled afteonly five weeks, and he was never
referred to aneurologist. Plaintiff wasalso placed in segregation, denied the use of his
wheelchair, and allowed out of his cill only one hour each weelde becameso weak that he

often fell and soiled himself while trying to make his way to the tofleL.).
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Lawrence officials, including Stephen Duncawafder), Beth Tredway (assistant
warden), and John Coe (medical director) denied Plamtéfjuest for medical carereasomg
that Wexford Health Services did not “want [them] . . . to spend money to send inmates out for
nondife or death emergencies [b]ecause it cost to[o] much money and lllinois vl dénd
they needed to save moneyld.]. Plaintiff now sues all fourelendants. He seeks monetary
damages and all recommendaddical treatment.Id. at 6).

This case is now before the Court for a preliminary review otdmaeplaint pursuant to
28 U.S.C. 8 1915A. UndeBection1915A, the Court is required to promptly screen prisoner
complaints to filter out nonmeritorious claims. 28 U.S.C. § 1915A(a). The Court is required t
dismiss any portion of the complaint that is legally frivolous, malicious, fails to stelEma
upan which relief may be granted, or asks for money damages from a defendant who &y law i
immune from such relief. 28 U.S.C. § 1915A(bhe complaint survives preliminary review
under this standard.

Merits Review Under 28 U.S.C. § 1915A

To facilitate the orderly management of future proceedings in this case, and in
accordance with the objectives of Federal Rules of Civil Procedure 8(e) and tXb)
Courtdeems it appropriate torganize the claims in Plaintiffgro se complant into the
following enumeatedcounts:

Count 1: Defendants exhibited deliberate indifference toward Plaintiff's
serious medical needs at Lawrence, in violation of the Eighth
Amendment, when they denied him AFO braces)ong term
physical therapy, and a referral to a neurologist

Count 2: Defendants subjected Plaintiff to unconstitutional conditions of
confinement at Lawrence, in violation of the Eighth
Amendment, when they placed him in segregation without a
wheelchair or AFO braces thereby hindering his ability to use
the toilet and exercise
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The medical needs claimCéunt 1) shall proceed against all four defendants.
TheEighthAmendment “safeguards the prisoner against a lack of medical care thate'soéty r
in pain and suffering which no one suggests would serve any perablggicpose.”
SeePerezv. FenogliQ 792 F.3d at 768, 776 (7th Cir. 2015) (citifpdriguez v. Plymouth
Ambulance Sery577 F.3d 816, 828 (7th Cir. 2009) (quotiBgtelle v. Gamble429 U.S. 97,

103 (1976)). To state an Eighth Amendment claim in this context, a plaintiff must allege an
objectively serious medical condition and an official’s deliberate indifferemd¢leat condition.
Arnett v. Webste658 F.3d 742, 751 (7th Cir. 2011).

A serious medical condition is one that “has been diagnosed lnys&cian as mandating
treatment or one that is so obvious that even a lay person would perceive the needtfinsa doc
attention.” Greeno v. Daley414 F.3d 645, 652 (7th Cir. 2005). Plaintiff's medical condition
satisfies this standardHewas diagnosed with cerebral palsy and, due to his declining condition
in late 2014, told that heequiredlong term physical therapy, AFO braces, aridrther
neurological evaluatian

The complaint also suggests that the defendants responded with delrifegeence to
Plaintiff's medical condition Deliberate indifference occurs when a defendant realizes that a
substantial risk of harm to a prisoner exists, but disregards the knowrfFasier v. Brennan
511 U.S. 825, 837 (1994 According to the &gationsthe defendantaere aware of Plaintiff's
medical needs and yetlenied his requests fomedical care based on costoncerns.
Plaintiff points to Wexford's policy oklevating cost concerns over the need for care as the
driving force behind the defendants’ decision deprive him of adequate medical care
SeeShields v. lllinois Dep’'t of Cory.746 F.3d 789 (7th Cir. 2014) (private corporation that

contracts to provide essential government services can be liable under 8 1983, if the

Page3 of 8



constitution&violation “was caused by an unconstitutional policy or custom of the corporation
itself”). On this basisCount 1 shall receive further review against Defendants Wexford, Coe,
Duncan, and Tredway.

As for the caditions of confinement clainCpunt 2), a plaintiff must allege facts that, if
true, would also satisfy the objective and subjective components applicable to all
EighthAmendment claimsMcNeil v. Lane16 F.3d 123, 124 (7th Cir. 1994)ilson v. Seiter
501 U.S. 294, 302 (1991)n this context, the objective component focuses on the nature of the
acts or practices alleged to constitute cruel and unusual punish@d&ckson v. Duckworth
955F.2d 21, 22 (7th Cir. 1992).The objective analysis turns on whether the conditions of
confinemat exceeded contemporary bounds of decency of a mature civilized sodcety.
Thecondition must result in unquestioned and serious deprivations of basic human needs or
deprive inmates of the minimal civilized measure of life’'s necessitRsodes v. Cipman,

452 U.S. 337, 347 (1981).

Not all prison conditions trigger Eighth Amendment scrutionly deprivations of basic
human needs likéood, medical care, sanitation and physical safetyodes452 U.S. at 346;
seealso James v. MilwaukeeoGnty, 956 F.2d 696, 699 (7th Cir. 1992)Some conditions of
confinementmay establish an Eighth Amendment violation ‘in combination’ when each would
not do so alone, but only when they have a mutually enforcing effect that prodhgces t
deprivation of a single, identifiable human need such as food, warmth, or exer@sanple, a
low cell temperature at night combined with a failure to issue blank#isbdn 501 U.S. aB04.

The Seventh Circuit has observed that “[a]dequate food and facilities to wash ahd tmket
are among the ‘minimal civilized measures of lifeacessities,Rhodes 452U.S. at 347, that

must be afforded prisonerslaros v. lllinois Dep’t of Cort.684 F.3d 667, 670 (7th Cir. 2012)
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In this case, Plaintiff was placed in segregation, stripped of his wheeldbaied AFO braces,
and expected tmove around the cell on his own. Because of his cerebral palsy, Plaintiff could
not manage. He fell and suffered painful injuries. He also soiled himself whilg to make
his way to the toilet.

Plaintiff made the defendants aware of these conditioy complaining directly to them
and writing grievances. Still, they did nothingSeeg.g., Farmer 511 U.S. at 837;
Wilson 501U.S. at 303;Estelle 429 U.S. at 104DelRaine v. Williford 32F.3d 1024, 1032
(7th Cir. 1994) (deliberate indifferencghown where official is aware of facts from which the
inference could be drawn that a substantial risk of serious harm exists, andciaedyiws the
inference). The allegations in the complaint supparaan for unconstitutionatonditions of
confinement against the defendaatghis early stageAccordingly,Count 2 shall also proceed
against Defendant®/exford, Coe, Duncan, and Tredway.

Interim Relief

If Plaintiff seeks any specific reliesfuch as medical camhile this action is pending, he
must file a motion for a temporary restraining order and/or a preligninganction pursuant to
Rule 65(a)(b) of the Federal Rules of Civil Procedurkle has not mentioned this request for
relief in his complaint or filed a separate motion under Rule B&erefore, the&Court will not
consider whether interim relief is warranted at this time.

Pending Motion

Plaintiff filed a motion for service of prose at government expense (Doc. 3), which is

GRANTED. Service shall be ordered on all four defendants in the disposition.
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Disposition

With respect taCOUNTS 1 and?2, which are subject to further review against all of the
defendants, e Clerk of Court shall prepare for DefendanWEXFORD HEALTH
SERVICES, INC., JOHN COE, BETH TREDWAY, andSTEPHEN DUNCAN: (1) Form 5
(Notice of a Lawsuit and Request to Waive Service of a Summons), and (2) Formvér(dfai
Service of Summons). The ClerkldRECTED to mail these forms, a copy of the complaint,
and this Memorandum and Order to each Defenggnitice of emplyment as identified by
Plaintiff. If a Defendant fails to sign and return the Waiver of ServiceuairBons (Form 6) to
the Clerk within 30 days from the date the forms were sent, the Clerk shall takpréiprsteps
to effect formal service on that Def#ant, and the Court will require that Defendant to pay the
full costs of formal service, to the extent authorized by the Federal Rulegild®?®@icedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall fursh the Clerk with the Defendant’s current work addressif
not known, the Defendastlastknown address. This information shall be used only for sending
the forms as directed above or for formally effecting service. Any docunwentdtthe address
shall be retained only by the Clerk. Address information shall not be maintairezigourt file
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copy of evepteading or other document submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a
true and correct copy of the document was served on Defendants or counsel. Amgqeped
by a district judge or magistrate judge that has not been filed with the Cléhatofails to

include a certificate of service will be disregarded by the Court.
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Defendants areORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgeStephen C. Williamsfor further pretrial proceedings

Further, this entire matter shall REFERRED to United States Magistrate Judge
Williams for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. § 6364d)parties
consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymestf ¢
under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, even though his
application to proceenh forma pauperidias been grantecbee28 U.S.C 8§ 1915()(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leave to commence this civil action without being required to prepay fees and costge or gi
security for the same, the applicant and his or her attorney were deemed to hacirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,
who shall pay therefrom all unpaid costs taxed against plaintiff and remit timedataplaintiff.
Local Rule 3.1c)(1).

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be doneitingnand not later than
7 daysafter a transfer or other change in address occurs. Failure to comply withdgrisvl
cause a delay in the transmission of court documents and may result in dismib&ahkofion

for want of prosecutionSeeFeD. R.Civ. P.41(b).
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IT 1S SO ORDERED.

DATED: January 13, 2016

s/ MICHAEL J. REAGAN
United StatesChief District Judge
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