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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

PRINCE RICHARD, # R-17418, )
)
Plaintiff, )
)
VS. ) Case No. 16-cv-00069-NJR
)
ILLINOIS DEPT. OF CORRECTIONS, )
C. GLADYSE TAYLOR, PAYNE, )
WEXFORD HEALTH SOURCES, INC., )
TROST, JOHN DOE, )
and KIMBERLY BUTLER, )
)

Defendants. )

MEMORANDUM AND ORDER
ROSENSTENGEL, District Judge:

Plaintiff Prince Richard, an inmate who is currently incarcerated at Menard Correctional
Center (“Menard”), brings this civil rights action pursuant to 42 U.S.C. 81983 for the
deprivation of his constitutional rights at Menard. In the Complaint, Plaintiff claims that he
suffered serious injuries when he fell fréms top bunk at Menard on January 18, 2015. (Doc. 1,
pp. 5-32). According to Plaintiff, the fall could VY& been avoided, His bunk bed had a ladder
or steps. His injuries allegedly remain untreated.

Plaintiff now sues the lllinois Department Gbrrections (IDOC), Gladyse Taylor (IDOC
Acting Director), Wexford Health Sources, Irfgvexford), Kimberly Butler (Menard’s warden),
Doctor Trost (prison doctor), Nurse John éeD@unknown nurse practiner), and Counselor

Payne for violating his rights under the Firgighth, and Fourteenth Amendments. He seeks
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monetary damages, a GEan, and “class actibinjunctive relief” in the form of a court order
requiring all IDOC facilities tanstall ladders on bunk bedd (at 33).

Plaintiff originally filed this action on Janna21, 2016. (Doc. 1). At the time of doing
so, he failed to pay the $400.00 filing fee or file a Motion for Leave to Protedebrma
Pauperis(“IFP motion”). In a letter dated January 20016, the Clerk of Court advised Plaintiff
of his obligation to prepay the full fee or file an IFP motion seeking permission to proceed as a
poor person. (Doc. 4). He was giviirty days to comply with this requirement and warned that
the case would be dismissed if Plaintiff failed to do so by February 20, 2016. (

On February 19, 2016, Plaintiff filed a NotiBegarding Filing Fee (Doc. 5), in which he
indicated that he “sent the money” to the Gar January 21, 2016. The Court had not received
the filing fee or any portion of it. Therefore, &ebruary 23, 2016, the Court entered a Notice of
Impending Dismissal. (Doc. 7). In the Notice, Rk was given until March 7, 2016, to pay the
full filing fee or file a properly completed IFP motiond(at 2). He was warned that failure to
comply with the order would result in dismissaltlis action for want of prosecution and/or for
failure to comply with a court order under Federal Rule of Civil Procedure 41¢). (
The Court refrained from screening the Cdant under 28 U.S.C. § 1915A, while awaiting
receipt of payment or an IFP motion.

Plaintiff responded by filing a Motion t€ompel Menard to Send His Filing Fee on
March 3, 2016. (Doc. 8). This motion was falled by Plaintiff's payment of the full $400.00

filing fee on March 7, 2016. Timely payment of the filing fee renders the pending Motion to

! The Court does not construe Plaintiff's passing reference to a “class action” in the Coniglaént33) as a
formal request for class certification. The Complaint carstaio other indication that Plaintiff intended to bring a
class action lawsuit. Prince Richard is the only plaintiff named in the case caption and the only indik@ual w
signed the Complaint (Doc. 1), Motion for Recruitment of Counsel (Doc. 2), and several other fee-related motio
(Docs. 5, 8, 9). Further, a prisoner bringingra seaction cannot represent a class of plaintiffiese Lewis v. Lenc-
Smith Mfg. Cq.784 F.2d 829, 831 (7th Cir. 1986k R. Qv. P. 11.
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Compel (Doc. 8) moot and the Complaint (Dab) is ripe for preliminary review under
28 U.S.C. § 1915A.

Merits Review Under 28 U.S.C. § 1915A

This case is now before the Court for review of the Complaint pursuant to 8§ 1915A.
Under Section 1915A, the Court is required to prdynptreen prisoner complaints to filter out
nonmeritorious claims. 28 U.S.C. § 1915A(a). The Court must dismiss any portion of the
Complaint that is legally frivolous, malicious,ilfato state a claim upon which relief may be
granted, or asks for money damages from andizfiet who by law is immune from such relief.

28 U.S.C. § 1915A(b). The Complaint surviyeeliminary review under this standard.

The Complaint

Plaintiff is currently incarcerated at Menard, where he describes the living conditions as
generally overcrowded. (Doc. 1, pp. 5-32). The prison’s cells were allegedly designed in 1878
for use by one inmate, but each cell is nowdug house two inmates. To accommodate them,
the prison has installed bunk beds in eeelh These beds have no ladder or steps.

Inmates who are assigned a top bunk mustrésanore creative measures to climb into

their beds. Plaintiff describes eachnique more often used by arboreal creatures, in which he first
steps on the toilet and climbs onto the sink before leaping across the cell into hilslbatd5{6).
The toilet, sink, and bed are not designed for use in this manner. High level prison officials,
including the IDOC, Acting Director Taylor, Waed Butler, Wexford, and Doctor Trost, are
well aware of these conditions but refuse to address the safety haati 6.

On January 18, 2015, Plaintiff fell as he jumped from the sink to the loedt(35).

He hit his head and face on the property box and almost “put[ ] his eyelduat 6). He cut his
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head and suffered pain, blurred visionzziness, and light sensitivity thereafteld.(at 8).
Plaintiff maintains that a ladder oegis would have prevented his falll.(at 6).

He immediately alerted prison officials to his injuries and was taken to Menard’s Health
Care Unit (“HCU"). (d. at 7). Doctor Trost, Nurse Doe, and other members of the medical staff
provided Plaintiff with a “basic amount of medl care,” but no evaluation for a concussion or
any other diagnostic testindd( at 7, 12-13). Plaintiff was given Tylenol for his head pain and
headaches.d. at 7). The Tylenol proved to be ineffeve at controlling Rlintiff's headaches
and dizziness, but all other forms of pain medacatvere denied. Plaintiff blames this denial on
Wexford’s policy of treating pain—-regardless séverity—with generic Tylenol, Motrin, or
Ibuprofen. (d. at 7, 11). Plaintiff also complains that he was repeatedly charged a co-pay of
$5.00 for this ineffective treatmef(ld. at 10, 16).

After he fell, Plaintiff asked that a ladder steps be installed near his bdd. &t 17).
Doctor Trost, Nurse Practitioner Doe, and Wexford refused to provide either. They also refused
to issue Plaintiff a low bunk permit or a medical permit for housing in a low galldryat(18).

They informed Plaintiff that he did not qualify for either permit, despite suffering from
headaches, dizziness, and vertigo from his prior fall.at 18-19). Rather than being transferred
to a low gallery, Plaintiff was moved to the top floor, where he alleges the risk of injury is even
greater. Id. at 19).

The IDOC, Acting Director Taylor, WardeButler, and Wexfordeceived “countless”
complaints from inmates, including Plaififiti about the above-described conditions of

confinement and denial of adequate medical cdde.af 16). Plaintiff had his family call the

2 An inmate’s constitutional rights are not violated by the collection of a fee for priedital services. Whether or

not a statutory exemption should apply to the co-paymémisia question of state law, not cognizable in a § 1983
action.Poole v. Isaacs703 F.3d 1024, 1027 (7th Cir. 2012) (“[T]he imposition of a modest fee for medical services,
standing alone, does not violate the Constitution.”).
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prison to complain about the conditions anduest proper medical care on his behaddf. &t
24). Rather than investigating these complaints, the defendants “turned a blind eye” to them.
(Id.at 6, 10-11, 27-30). Warden Butler allegedly ignored each of Plaintiffs emergency
grievances and lettersld( at 22-23). Plaintiff spoke dirdgtto Counselor Payne about his
grievances, but the counselor only yelled and threatened to send him to segregation if he filed
any more complaintsid. at 25-26). When Plaintiff continued to do so, Counselor Payne simply
ignored them.Id. at 27-30).
Discussion
The Court finds it convenient to divide the Complaint into the following enumerated
counts. The organization of these counts shouldorotonstrued as an opinion regarding their
merits. The parties and the Court will use these designations in all future pleadings and orders,
unless otherwise directed byuljcial officer of this Court.
Count 1. Defendants subjected Plaintiff to unconstitutional conditions of
confinement at Menard in violation of the Eighth Amendment
when they assigned him to a top bunk that lacked a ladder and
steps.
Count 2: Defendants exhibited deliberate indifference to Plaintiff's
serious medical needs in violan of the Eighth Amendment
when they failed to treat the injuries he sustained after falling
from the top bunk on January 18, 2015.
Count 3: Defendants exhibited deliberate indifference to Plaintiff's
serious medical needs in violation of the Eighth Amendment
when they refused to issue him a low bunk or low gallery
permit after he fell from the top bunk on January 18, 2015.
Count 4: Defendants denied Plaintiff access to the courts by ignoring his
grievances and thereby preventing him from exhausting his
administrative remedies béore bringing this action.

As discussed in more detail belo®@punts 1 and 4 are subject to dismissal without

prejudice.Count 2 is subject to further review againBefendants Acting Director Taylor,
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Warden Butler, Doctor Trost, NiedDoe, Counselor Payne, and Wexfdgdunt 3 is subject to
further review against Defendants Acting &itor Taylor, Warden Butler, Doctor Trost,
Nurse Doe, and Counselor Payne. The IDO@IIshe dismissed without prejudice from this
action.

Claims Subject to Further Review

Counts 2 and 3—Medical Needs Claims

The Eighth Amendment to the United States Constitution protects prisoners from cruel
and unusual punishmertbee Berry v. Petermar604 F.3d 435 (7th Cir. 2010). The Supreme
Court has recognized that “deliberate indifference to serious medical needs of prisoners” may
constitute cruel d unusual punishmentEstelle v. Gamble 429 U.S. 97, 104 (1976);
see Erickson v. Pardu®51 U.S. 89, 94 (2006p¢r curiam). To state a claim, a prisoner must
show that: (1) he suffered from an objectively serious medical need; and (2) state officials acted
with deliberate indifference to the prisonerisedical need, which is a subjective standard.
Farmer v. Brennan 511 U.S. 825, 834 (1994)Chapmanv. Keltner 241 F.3d 842, 845
(7th Cir. 2001).

The Seventh Circuit has held that a medical need is “serious” where it has either “been
diagnosed by a physician as mandating treatmantthere the need is “so obvious that even a
lay person would easily recognize the necessity for a doctor’'s attenBotiérrez v. Peters,
111 F.3d 1364, 1373 (7th Cir. 1997). The unrelenting headaches, dizziness, and vertigo
described in the Complaint satisfy the olide component of Counts 2 and 3 for screening
purposes, however, the analysis of these claims does not end there.

The Complaint also must satisfy the subjective component of these claims. To do so, the

Complaint must suggest that the defendants exhibited deliberate indifference to Plaintiff's
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serious medical need. Deliberate indifference tal#shed when prison officials “know of and
disregard an excessive risk to inmate health” by being “aware of facts from which the inference
could be drawn that a substahtigk of serious harm existsand “draw[ing] the inference.”
Greeno v. Daley414 F.3d 645, 653 (7th Cir. 2005) (quotirgrmer, 511 U.S. at 834).

This standard is satisfied with respect@ount 2 against Doctor Trost, Nurse Doe,
Wexford, Acting Director Taylor, Warden Butler, and Counselor Payne. According to the
Complaint, the medical care providers (DwcTrost and Nurse Doe) knowingly provided
ineffective treatment for Plaintiff's head injury, headaches, dizziness and/or vertigo, offering
Plaintiff Tylenol and nothing else. The medical corporation (Wexford) instituted the policy that
resulted in the decision to deny Plaintiff all otii@mms of treatment for his head injury and pain.
Finally, the grievance defendants (Acting Directawylor, Warden Butler, and Counselor Payne)
were made aware of Plaintiff's ineffective treatment in detailed grievances and decided to “turn a
blind eye” to the complaints. These allegatisapport a claim of deliberate indifference under
Count 2 against Doctor Trost, Nurse Doe, Wexford, Acting Director Taylor, Warden Butler, and
Counselor Payne.

The standard is also satisfied with respect to Count 3 against Doctor Trost, Nurse Doe,
Acting Director Taylor, Warden Butler, and @wselor Payne. The medical providers (Doctor
Trost and Nurse Doe) allegedly denied Plairdifffirect requests for a low bunk or low gallery
permit after he fell from the top bunk on January 18, 2015. The medical corporation (Wexford)
had nothing to do with this decision, and this claim is subject to dismissal without prejudice
against Wexford. Finally, the grievance defendg#cting Director Taylor, Warden Butler, and
Counselor Payne) allegedly ignored Plaintiff peated complaints about the denial of these

permits. These allegations suppar claim of deliberate infference under Count 3 against
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Doctor Trost, Nurse Doe, Acting Director Tayl®Warden Butler, and Counselor Payne, but not
Wexford.

The IDOC is also named in connection wikiese claims. Both Counts 2 and 3 shall be
dismissed with prejudice against this defendant. The IDOC is a state government agency.
The Supreme Court has held that “neither a State nor its officials acting in their official
capacities are ‘persons’ under § 198@%vill v. Mich. Dep’t of State Police491 U.S. 58, 71
(1989).See also Wynn v. Southwazbl F.3d 588, 592 (7th Cir. 2001) (Eleventh Amendment
bars suits against the states in federal court for money damBdkesgn v. Ind. Dep’t of Corr.

56 F.3d 785, 788 (7th Cir. 1995) (state Departme@arfections is immune from suit by virtue

of Eleventh AmendmentHughes v. Joliet Corr. Ctr931 F.2d 425, 427 (7th Cir. 1991) (same).
Plaintiff cannot bring his claim for money danesgagainst the IDOC, and the injunctive relief
he requestsi.€., a CT scan) can be carried out by Menard’s warden, Defendant Butler, if it is
orderedSee Gonzalez v. Feinermd&®3 F.3d 311, 315 (7th Cir. 2011) (when injunctive relief is
sought, it is generally approptgato name the governmentficial who is responsible for
carrying out the requested reliaf,his or her official capacity).

In summary,Count 2 shall receive further review against Doctor Trost, Nurse Doe,
Wexford, Acting Director Taylor, Warden Butler, and Counselor Pa@oent 3 shall receive
further review against DoctdfFrost, Nurse Doe, Acting Director Taylor, Warden Butler, and
Counselor Payne; this claim is considerdidmissed without prejudice against Wexford.

Finally, Counts 2 and 3 are dismidseith prejudice against the IDOC.
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Claims Subject to Dismissal

Count 1-Conditions of Confinement

Plaintiffs asserting an Eighth Amendnt claim for unconstitutional conditions of
confinement must allege that they were ineaated under conditions posing a “substantial risk
of serious harm,” and that prison officials had subjective knowledge of the risk, yet consciously
disregarded itGrieveson v. Andersorb38 F.3d 763, 775 (7th Cir. 2008). The risk posed by
bunk beds that have no laddersteps is not substanti&ee Withers v. Wexford Health Sources,
Inc., 710 F.3d 688, 691-92 (7th Cir. 2013) (collecting cases) (“absence of ladders is a common
feature of prison bunk beds”). Courts havetirmly dismissed such claims, after finding that this
condition does not pose a serious risk of h&ee, e.g., Leggero v. Tabto. 10 C 50243, 2010
WL 5135910 (N.D. Ill. 2010) (citindRobinett v. Corr. Training FacilityNo. C 09-3845 SlI (pr),
2010 WL 2867696, at *2 (N.D. Cal. July 20, 2010) (dadng on 8 1915A review that a failure
to provide a ladder to top bunknrates does not satisfy objectige subjective prongs of an
Eighth Amendment claimBrown v. AndersorC/A No. 09-2632-JFA-WMC, 2010 WL 199692,
at *2 (D.S.C. Jan. 13, 2010) (finding no § 1983 delbeindifference causd action for a claim
that the defendants failed to provideafe way for plaintiff to dento six-foot high upper bunk);
Jones v. La. Dept. of Public Safety and Gdxo. 08-cv-1507, 2009 WL 1310940, *2 (W.D. La.
May 11, 2009) (dismissing on 8 1915A review a claim for a prisoner injured when his foot
slipped on cell bars he had to climb &ach his upper bunk because such a condition did not
satisfy objective prong of Eighth Amendment te€ipnnolly v. County of SuffqI&33 F. Supp.
236, 241 (D. Mass. 2008) (absence of ladders on buidk diel not amount to the deprivation of

a minimal civilized measure of life’s necessities)e&bsence of a ladder or steps on a bunk bed
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is not a sufficiently serious condition to support a 8 1983 claim. Accordi@glynt 1 shall be
dismissed without prejudice.
Count 4—Access to Courts

The Complaint also supports no claim against the defendants for denying Plaintiff's
access to the courts by impeding his ability to exhaust his administrative remedies before filing
suit. To begin with, an actual or threatened idetnt is an essential element of a § 1983 claim
for denial of access to the courkdowland v. Kilquist 833 F.2d 639, 642-43 (7th Cir. 1987);
Hossman v. Sprandlir812 F.2d 1019, 1021 (7th Cir. 1987). Hoee the Complaint alludes to
no actual or potential limitation on Plaintiff's abylito file this action or any other. Given the
fact that Plaintiff filed this action well within the applicable statute of limitations, the Court can
discern no actual or potential barrier te biaims that was caused by the defendants.

Moreover, a denial of access claim does not arise from the defendants’ disregard of
Plaintiff's grievances in this context. While it faue that a prisoner is required to exhaust all
available administrative remedies before filing suit, the exhaustion requirement is deemed
satisfied (.e. there is no impediment to suit) where the administrative grievance process is
rendered unavailable by the conduct of prison offici8lse42 U.S.C. § 1997e(a)fhomas v.
Reese787 F.3d 845, 847 (7th Cir. 2015). Prisonersex@ised from the requirement to exhaust
administrative remedies under such circumstarges.Lewis v. Washingto800 F.3d 829, 833
(7th Cir. 2002). For these reaso@qunt 4 shall be dismissed withoprejudice against all of
the defendants.

Identification of Unknown Defendant

Plaintiff shall be allowed to proceed with Counts 2 and 3 against the unknown nurse

practitioner (“Nurse Practitioner John Doe”). Howewhis defendant mudte identified with
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particularity before service of the Complaint can be made on him. Where a prisoner’'s complaint
states specific allegations debg conduct of individual prin staff members sufficient to
raise a constitutional claim, but the nameshose defendants are not known, the prisoner should
have the opportunity to engagelimited discovery to ascertain the identity of those defendants.
Rodriguez v. Plymouth Ambulance Se&77 F.3d 816, 832 (7th Cir. 2009). In this case,
Warden Butler is already named as a defendartt shall be responsible for responding to
discovery aimed at identifyintpis unknown defendant. Guidelines discovery will be set by

the United States Magistrate Judge. Onlce name of the unknownurse practitioner is
discovered, Plaintiff shall file a Motion to Subst#é the newly identified defendant in place of

the generic designations in the caaption and throughout the Complaint.

Pending Motions

Plaintiff's Motion for Recruitmenbf Counsel (Doc. 2) shall lREFERRED to United
States Magistrate Jud@onald G. Wilkerson for a decision.

Plaintiff’'s Motion to Compel Menard to Send Filing Fee (Doc. ENIED as moot

Disposition

IT IS HEREBY ORDERED thatCOUNTS 1and4 areDISMISSED without prejudice
for failure to state a claimpon which relief may be grante€dOUNT 3 is DISMISSED without
prejudice against Defendant Wexford Health Sources, Inc. for the same reason.

IT IS ORDERED that DefendantLLINOIS DEPARTMENT OF CORRECTIONS
is DISMISSED with prejudice from this action because the Complaint fails to state a claim
against this defendant uparich relief may be granted.

IT IS FURTHER ORDERED that COUNT 2 is subject to further review against

DefendantsC. GLADYSE TAYLOR, PAYNE, WEXFORD HEALTH SOURCES, INC.,
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TROST, NURSE PRACTITIONER JOHN DOE, andKIMBERLY BUTLER ; COUNT 3is
subject to further review against Defenda@is GLADYSE TAYLOR, PAYNE, TROST,
NURSE PRACTITIONER JOHN DOE, andKIMBERLY BUTLER .

IT IS ORDERED that as toCOUNTS 2 and 3, Plaintiff has neither sought nor been
granted leave to proceed forma pauperign this action, and the Court will not automatically
appoint the United States Marshal féeet service of process upon Defenda@tsGLADYSE
TAYLOR, PAYNE, WEXFORD HEALTH SOURCES, INC., TROST, andKIMBERLY
BUTLER . However, if Plaintiff desires to requesethppointment of thelnited States Marshal
to serve process on these defendants, Plashil fle a Motion for Service of Process at
Government Expense, within 35 daystloé date of entry of this ordeor( or before June 23,
2016. The Clerk of Court iDIRECTED to mail to Plaintiff the Court’s Pro Se Litigant Guide,
containing forms and instructions for filing this motion.

If Plaintiff does not timely file a Motion for Service of Process at Government Expense,
it shall be Plaintiff's reggonsibility to have DefendantS. GLADYSE TAYLOR, PAYNE,
WEXFORD HEALTH SOURCES, INC., TROST, KIMBERLY BUTLER, and NURSE
PRACTITIONER JOHN DOE (once identified) served with a summons and copy of the
Complaint pursuant to Federal IRBwf Civil Procedure 4. Plaintiff is advised that only a non-
party may serve a summoig&eereD. R. Qv. P. 4(c)(2).

If Plaintiff requests the appointment of thinited States Marshal, the Clerk of Court
shall prepare a summons and copies of the@aint and this Memorandum and Order for each
defendant, and shall forward thersato the United States Marshal for service. If Plaintiff does
not file a Motion for Service of Process at Gowaent Expense within 35 days as ordered, the

Clerk shall then prepare a summons for eadkritlant, and shall forward the summonses and
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sufficient copies of the Complaint and this Maaredum and Order to Plaintiff so that he may
have defendants served.

Plaintiff is ORDERED to serve upon defendants or, if@ppearance has been entered by
counsel, upon that attorney, a copy of gv@leading or other document submitted for
consideration by this Court. Plaintiff shall include with the original paper to be filed a certificate
stating the date that a true and correct copy of the document was mailed to each defendant or
defendant’s counsel. Any paper received by aidisudge or magistrate judge which has not
been filed with the Clerk or which fails to include a certificate of service will be disregarded by
the Court.

IT IS FURTHER ORDERED that, with respect to a defendant who no longer can be
found at the work address provided by Plainiiffthe United States Marshal is appointed to
serve process pursuant to a motion by Plaintiff, the employer shall furnish the United States
Marshal with the defendant’s current work agkd, or, if not known, thdefendant’s last-known
address. This information shall be used onlyefdecting service of process. Any documentation
of the address shall be retained only by the KersAddress information sl not be maintained
in the court file or diclosed by the Marshal.

Defendants ar©ORDERED to timely file an appropri@ responsive pleading to the
Complaint and shall not waive filingraply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgeDonald G. Wilkerson for further pre-trial proceedings, including a decision on Plaintiff’'s
Motion for Recruitment of Counsel (Doc. 2) and a plan for discovery aimed at identifying

Defendant Nurse Practitioner John Doe.
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Further, this entire matter REFERRED to United States Magistrate Judgélkerson
for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 636&{ald all the
parties consent to such a referral.

Plaintiff is ADVISED that he is under a continuing oldigon to keep the Clerk of Court
and each opposing party informed of any chandesraddress; the Cduwill not independently
investigate his whereabouts. This sha#l done in writing and not later th&ndays after a
transfer or other change in address occurs. Failure to comply with this order will cause a delay in
the transmission of court documents and may result in dismissal of this action for want of
prosecutionSeeFeD. R. Qv. P. 41(b).

IT 1S SO ORDERED.

DATED: May 19, 2016 72 90 i )

NANCY J. ROSENSTENGEL
United States District Judge
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