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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

KELVIN MERRITT, # B-78207,
Plaintiff,

VS. Case No. 16-cv-102-SM Y
GONDINEZ, SHERRY BENTON,
SUSAN HILL, UNKNOWN PARTY,
KIM BUTLER, SIMPSON,
PHISTER, C/O MINOR,

SGT. QUALLS,and LT. PAYNE,

N N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

YANDLE, District Judge:

Plaintiff, currently incarcerated &ontiacCorrectional Center Pontia¢), has brought
this pro se civil rights action pursuant to 42 U.S.C. § 198%e claims that Defendast
Gondinez, Benton, Hill, Butler, Simpson, Phisterd the Unknown Party Grievance Officer
failed toprovide him with access to the prison grievance@ssand/or refused to consider or
answer his grievancesSome of the above Defendants are officials at Poati@cothers are at
Menard Correctional Center (“Menard”), where Plaintiff was confineginméng in June 2014.
Additionally, Menard DefendastMinor, Quallsand Paynallegedlyretaliated againg®laintiff
for his litigation and grievance activity, subjected him to excessive &ddalselycharged him
with disciplinary violations that resulted in Plaintiff's confinement in segregation

The Complaint is now before the Court for a preliminary review pursuant to 28 U.S.C.
8 1915A which requires the Court to screen prisoner complaints, and to dismiss any portion of

the complaint that is legally frivolous, malicious, fails to state a clgpon which relief may be
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grantedor asks for money damages from a defendant who by law is immune from suth relie
Initially, however, the Court shall consider whether these distinct claims agamgroups of
Defendants may appropriately proceed together in the sameS#38eorge v. Smith, 507 F.3d

605 (7th Cir. 2007)unrelated claims against different defendants belong in separate lawsuits

The Complaint

Plaintiff was transferred tdMenard on June 20, 2014. Soon after his arrival, and
continung over the next yearelfiled a number of grievances over medical and other issues
Much of theComplaint describeproblemswith prison officials’ handling of those grievances.
These include the failure to addrd3sintiff's claims of deliberate indifferena® his broken
handby nursesthe refusal of law library staff to give him copies of a grievance after heiffiled
(but before a response was issued), having grievances returned to him witlemvtebope so
that officers named in the grievance could read them, grievdreieg wrongly rejected as
having been filed too latend the failure of officials to respond at all to grievan@sc. 1, pp.
5-7). Plaintiff describes himself as a “known litigator” who is familiar with the gmeea
process and the Prison Litigation Reform Act (PLRA).

At some point, Plaintiff became the target of daily shakedowns by Menacérsffivho
threw his legal work and grievances around his cell while making threats amdeotsnabout
Plaintiff's litigation and grievance activity. He asserts that these actiomstalen in retaliation
for this protected activitypecause other inmates did not have their cells searched or property
tampered with irthis way (Doc. 1, pp.-8). Plaintiff filed grevances against Defendants Mino
and Qualls, as well as three other offi¢emst named as Defendants, over the harassing and

retaliatory actions. The grievance officer never answered these complaints

! Plaintiff identifies the other officers &/O Dillday, C/OEdwards, and Major Thompson.
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On January 30 (presumabl915), Defendants Minor and Qualéearched Plaintiff's cell
(Doc. 1, p. 9). They threw his property around, breaking his television and scattering his papers
everywhere. Upon being returned to his cell and seeing the destruction ffPdaked for a
lieutenant and refused to have his handcuffs removed. Defendant Lt. Payne responded, and had
Defendant Minor take Plaintiff to segregation. On the way there, Defendant Mindneounc
Plaintiff in the head and jaw and slammed Plaintiff's head into a pole.

Defendant Minor wrte a false disciplinary report on Plaintiff for intimidation/threat
Plaintiff was found guilty of the offense and wpanisted with six months in segregation.
Plaintiff fled an emergency grievance over the use of f@wd another grievance dhe
disciplinary action, but never received a respdosather, so was unable to challenge the tickets
(Doc. 1, pp. 9, 14).

During the time Plaintiff was in segregation, he incurtedee more disciplinary
infractionsleadingto a total of nine additional months in segregation (Doc. 1, p. 10). Again, he
got no response to his grievances over those punishments. He went on a hunger strike for 33
days to protest the “neaxistent” grievance proceduaad still got no answers to his grievances
even after discussing the problem with Defendant Warden Butl@efendant Hill never
responded to grievance(s) Plaintiff gave to her while he was in Menard segrd@oc. 1, p.

13). Plaintiff gave at least one grievance to Defen&smilter during that time.

Plaintiff sent copies of the grievances to Defendant Benton of the ARB, @omgl that
he was being “stonewalled” in his attempts to use the grievance processiddnefBenton
refused to investigate or address his complaamd told him he filed too many grievances.
Plaintiff sent several grievances over Defendant Benton’s conduct directlyl@Qi@Director,

but these communications were referred back to Defendant Benton for a responde (Dbt).
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In July 2015% Plaintiff was transferred to Pontiac. He thenfited with Defendant
Benton all the grievances which had not been answered over incidents at Menard. Defendant
Benton rejected them as being filed outside the proper time frame, even thougtingctm
Plaintiff, some of them were timelyProblems with processing Plaintiff's grievances continued
at Pontiaavhere Defendant Simpson wrongly declared most of his complaints as beaihgufile
of time frame (Doc. 1, p. 11). Plaintiff had to wait for monthsdaesponse ta grievance he
filed with the Pontiac wardef(presumably Defendant Phistemd Defendant SimpsdifPontiac
grievance officer¥ailed to respond to other grievances within the proper time.

Plaintiff asserts thatin order to frustrate innb@ lawsuits by claiming that the prisoner
has failed to exhaust administrative remedies,IDOC maintains an unwritten policy to have its
grievance officers harass and stonewall prisondns, like himself pursue grievances and
litigation (Doc. 1, pp. 1214). He further asserts thdty refusing to assign tracking numbers to
grievances, counselors make it difficult for Plainefid others to show that théjed their
grievances in #imely manner

Plaintiff seeks injunctive relief regardintpe proper tracking and handling of inmate
grievancesand seeks class action status for his claims. He also requests monetary damages f
the time he spent in segregation after the shakedown of his cell and assault on hith (Doc
15).

Discussion
Based on the allegations of t@emplaint, the Court finds it convenient to divide pre

se action into the following counts. The parties and the Court will use these demignatiall

2The Court presumes the Pontiac transfer occurred in July 2015, based off ®lsiatement that he
first came to Menard in June 2014 (Doc. 1, p. 5). However, the complaint ésvhatcontradictoryas

to the timeline of eents, as he also states that he was “housed in Pontiac CC from 2014 hdy to t
present” (Doc. 1, p. 11). It appears that Plaintiff meant to indicatehthavas housed in Pontiac
beginning in July 2015.
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future pleadings and orders, unless otherwise directed by a judicial offitieisd@ourt. The
designation of these counts does not constitute an opinion as to theirAmgribther claim that

is merioned in theComplaint but not addressed in this Order should be considered dismissed
without prejudice.

Count 1. Fourteenth Amendment due process claim against Defendants

Gondinez, Benton, Hill, Butler, Simpson, Phister, and the Unknown Party Menard

Grievance Officer, for failing to properly handle or respond to Plaintiff's

grievances, and maintaining a policy whereby inmate grievances are notyproperl

documented or handled to enable inmates to exhaust their administrative
remedies;

Count 2. First Amendment retaliain claim against Defendants Minor and

Qualls for targeting Plaintiff for cell shakedowns and destroying hisirdents

and propertyon January 30, 201because of Plaintiff’'s grievance and litigation

activity;

Count 3: Eighth Amendmengxcessive force claim against Defendant Mifow

punching and slamming Plaintiff's body, and against Defendant Payne, for

directing Defendant Miner to escort Plaintiff to segregation;

Count 4: Fourteenth Amendment due processelagainst Defendant Man for

issuing a false disciplinary report on Plaintiff, which resulted in Plaintifficdoe

punished with segregation.

Plaintiff's claims fall into two distinct categoriesFirst, the grievanceelated claims in
Count 1 against the former IDOC Director, ARB officer, wardens, grievanceersffend
counselor (Defendants Gondinez, Benton, Hill, Butler, Simpson, Phister, and the Unknown Party
Menard Grievance Officer); and second, the claims in Counts 2, 3, and 4 agdmrstidbe
Minor, which include claims against Defendants Qualls and Payne. The claims in €08nts
and 4 are factually distinct from the grievaretated claims in Count 1 and involve different
Defendants.

The two sets ofclaims against different Defendants ratke question of whedr all

Plaintiff's claims may properly proceed together in the same actiorGeorge v. Smith, 507
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F.3d 605 (7th Cir. 2007), the Seventh Circuit emphasized that unrelated claims agaresttdiff
defendants belong in separate lawsuits, “not only to prevent the sort of morass” produced by
multi-claim, multtdefendant suits “but also to ensure that prisoners pay the required filing fees”
under the Prison Litigation Reform ActGeorge, 507 F.3d at 607, (citing8 U.S.C. § 1915(b),

(9)). Claims against diffrent Defendants, which do not arise from a single transaction or
occurrence (or series of related transactions/occurrences), and do not shraraan @uestion

of law or fact, may not be joined in the same laws&#e FeD. R. Civ. P. 20(a)(2) Further, a
prisoner who files a “buckshot complaint” that includes multiple unrelated claimssag
different individuals should not be allowed to avoid “risking multiple strikes for what should
have been several different lawsuitsTurley v. Gaetz, 625 F.3d 1005, 1011 (7th Cir. 2010)
(citing George). The Court has broad discretion as to whether to sever claims pursuant to
Federal Rule of Civil Procedure 21, or to dismiss improperly joined Defend&sgOwens v.
Hingley, 635 F.3d 950, 952 (7th Ci2011);Rice v. Sunrise Express, Inc., 209 F.3d 1008, 1016

(7th Cir. 2000).

Here, the claimsagainst Defendants Min, Qualls and Payne that began with the
retaliatory cell shakedownon January 30, 201&re not factually or legally related to the
grievancerelated claims in Count 1. While Plaiftdid file grievances over theacidents in
Counts 24, the handling of those grievances by the Defendants named in Countépisrate
matter from the condi that gave rise to Counts42 The Complaint does not suggest that any
of the Defendants named in Count 1 were personally involved in the alleged iogtaliat
excessive forcer issuance of the false disciplinary ticket described in Coudts 2

Corsistent with theGeorge decision and Federal Rule of Civil Procedure 21, the Court

shall severthe claims in Counts 2, 3, and 4 (which are unrelated to Count 1) into a separate
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action The new severed case shall contain Counts 2, 3, and 4hallhavea newlyassigned
case number. Plaintiff shall be assessed another filing fee for the newly seasestihe
severed case with Counts 2, 3, and 4 shall undergo preliminary review pursuaatleAgafter
the new case number and judge assignment leasrbade.

Count 1 shall remain in this actio®\ separate order shall be issued in this caseview
the merits of this claim. Plaintiff shall be provided with a copy of the merits review order as
soon as it is completed. No service shall be ordered on any Defendant atehisetitiing the
§ 1915A review.

Disposition

IT ISHEREBY ORDERED that Plaintiff's claims inCOUNTS 2, 3, and 4, which are
unrelated to thgrievancerelatedclaims inCount 1, areSEVERED into anew case That new
case shall contain the claims agaDEEFENDANTS MINOR, QUALLS, andPAYNE.

The claims inthe newly seveed case shall be subject to merits review pursuant to 28
U.S.C. 81915A after the new case number and judge assignment is mathte nbw case, the
Clerk isDIRECTED to file the following documents:

(1)  This Memorandum and Order
(2)  The Original Complaint (Doc. 1)
3) Plaintiff's motion to proceeth forma pauperis (Doc. 2)

Plaintiff will be responsible for an additional $350.00 filing fee in the newly severed
case. No service shall be ordered on the Defendants in the severed case until the 8VIO45A r
is completed.

IT ISFURTHER ORDERED that theonly claim remaining in this action is COUNT 1

against DefendastGondinez, Benton, Hill, Butler, Simpson, Phister, and the Unknown Party

Menard Grievance Officer This case shall now be captioned &ELVIN MERRITT,
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Plaintiff, vs. GONDINEZ, SHERRY BENTON, SUSAN HILL, UNKNOWN PARTY
GRIEVANCE OFFICER, KIM BUTLER, SIMPSON, and PHISTER, Defendants.

IT IS FURTHER ORDERED that Defendant/O MINOR, SGT. QUALLS, and
LT. PAYNE areTERMINATED from this action with prejudice.

If judgmentis rendered against Plaintiff, and the judgment includes the payment of costs
under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that
his application to procedd forma pauperis has been grantedee 28 U.S.C8 1915(f)(2)(A).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and ndbhdaté
days after a transfer or other change in address occurs. Failure to comply withrdar will
cause a delay in the transmission of court documents and may result in dismib&ahkofion
for want of prosecutionSee FED. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: May 13, 2016

s/ STACI M. YANDLE
United States District Judge
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