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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

LARRY HOWELL , # K-89663,

~—

Plaintiff,

VS. Case No. 16+00160SMY
SALVADOR A. GODINES,

LOUIS SHICKER,

KIMBERLY BUTLER

JOHN TROST,

DR. FUENTES,

SUSAN KIRK,

SERGEANT TINDELL,

SERGEANT BRADLEY and
WEXFORD HEALTH SOURCE, INC. ,

Defendants.

MEMORANDUM AND ORDER
YANDLE , District Judge:

Plaintiff Larry Howell is currently incarcerated aMenardComectional Center
(“Menard). He brings this actiorpursuant to 42 U.S.C. § 1983 for alleged violations of his
constitutional rightsat Menard. According to hisComplaint, Plaintiff injured his kneewhile
playing basketball at Menard on May2014(Doc. 1). Although srgeryand physical therapy
were recommendedPlaintiff was deniedoth (Doc. lat 533). He was also denied the useaof
wheelchair, walkeor cane [d.). Plaintiff now sues the following prison officials for violating
his rights undethe Eighth Amendment: Salvador Godines (lllinois Department of Corrections’
(“IDOC”) Director), Louis Shicker (IDOC Chief Medical Director) Kimberly Butle
(prisonwarden), John Trost (prison medical director), Doctor Fuentes (prison physician)
SusarKirk (prison nurse), Sergeafindell and Sergeant BradleyPlaintiff seeksdeclaratoy

judgment,monetary damageand injunctive reliefl@d. at 37).
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This case is before the Court for a preliminary review of Goenplaint pursuant to
28U.S.C. 8 1915A. Under § 1915A, the Court is required to promptly screen prisoner
Compilaints to filter out nonmeritorious claims. 28 U.S.C. § 1915A(a). The Court is required to
dismiss any portion of th€omplaint that is legally frivolous, malicious, fails to state a claim
upon which relief may be granted asks for money damages from a defendant who by law is
immune from such relief. 28 U.S.C. § 1915A(Mlaintiff's Complaint survives review under
this standard.

The Complaint

Plaintiff fell andinjured his kneewnhile playing basketball in Menard’s gymnasium on
May 4, 2014(Doc. 1 at7-21). He was examined the following day byctor Trostthe prison’s
chief medical director. Doctor Trost ordered aray of Plaintiff's knee. Althoughit revealed
no fracturethe xray showeda tremendous amount of fluid and inflammatidro further assess
the injury,Doctor Trostrecommended an MRI.

Plaintiff waited almost two months for this diagnostic test. While waitiegsuifered
from excruciating pain and loss of mobility. Doctors Trost and Fuentes ordered ibufoofen
pain, a bandage for support and ice for the swellidgintiff was issuedgeveralmedical layin
permitsand a slow walk permit.

At times, he wagvenprovided with a wheelchair. More often, he was denied the use of
any assistive devise(.e., wheelchair, walkr, cane, or other device). He was haaum a fifth
floor cell and prison officialsincludingSergearg Tindell and Bradleyforcedhim to walk from
place to place under the threat of disciplinary action or cancelled medical apgamt Plaintiff
resorted tcdhoppingon one foot across the floor, scogton his bottom down stairs amelying

onother inmates to assist hird\s a result, he suffered additional pain and further injuries.
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Plaintiff underwentan MRI on July 1, 2014. Doctor Troseviewed the test results with
him two weeks later.He wasdiagnosed with @orn anterior cruciate ligament (“ACL'anda
damaged meniscusd. at 14). Doctor Trosindicated thaknee surgery and physical therapy
werenecessary The doctorsubmitteda requestfor surgical repair of the ACL and menisdias
the “collegial board. Plaintiff wasalsoreferredto an orthopedistor a consultationon August
27, 2014 andhe specialist’s report was forweaed to the collegial boardapproximately three
weeks lger (Id. at 15). On September 17, 2014ftex reviewing Plaintiff's case,he board
approvedhe request foknee surgery.

Plaintiff underwent surgergn October 7, 2014, more than five months after his injury
occurred(ld. at 16). While awaiting surgery he continued to suffer from pain and loss of
mobility. Following surgerythesesymptoms did not fully subsiddlaintiff continued suffering
from knee pain and difficulty walking.He complained about the persistent sympdoah a
follow-up appointment wittDoctorTrost on October 23, 2014. It was only then tBaictor
Trost explained thalaintiff's meniscus was repaired during surgdmyt historn ACL was not
Thecollegial board would not approve the request for AClgsyrbecause Plaintiff would also
needup to eight months of physical therapy, which Menard could not pronddat(1647).

Between October 2014 and December 2015, Plaintiff continued to request ACL surgery
and physical therapy. Doctor Trost repeatesiibmitted Plaintiff's case for review before the
collegial board. The board denied akquestsfor ACL surgery and physical therapy
Plaintiff ultimately receivednly one appointment with an outside physical therapist.

Plaintiff now sues the defendantinder the EightiAmendmentfor responding to his
injury with deliberate indifference. He claims that IDOC DiocecGodines knewPlaintiff was

denied surgery, physical therapy aassbistivedevices based on detailed grievances and appeals
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he received irconnection with Plaintiff's casebut the directorfailed to correct the policies,
customs, or practices that resulted in thastitutionaldeprivations Id. at 26) IDOC Medical
Director Shickerfailed to intervene on Plaintiff's behalf and overturn the decisions of the
collegial board despite having knowledge of Plairgiff\jury, ongoing symptomand need for
assistive devicedd. at 2425); WardenButler knew of the denial of medical care and assistive
devices, but failed to intervene on Plaingfiiehalf(ld. at 22);Doctors TrostandFuentes failed

to secure necessary treatment and assistive devices for Plgdtidt 23, 2729); Nurse Kirk
ignored Plaintiff's numerous sick call requests and refused to call him to tbe(lldCat 1920,

23, 30); Sergeants Tindell and Bradtgnied Plaintiff access to assistive deviaed forced him

to “walk” everywhere,despite causing furthenjuries and pair(ld. at 22, 36833); and in an
effort to reduce cost8yVexford failed to correct thpolicies, customs, and practices that led to
the denial of adequate medical care and also failed to properly train medicéb staHt such
injuries (d. at 29) Plaintiff now seeksdedaratory judgment, monetary dages and injunctive
relief that indudesACL surgery (Doc. 1 at 37).

To facilitate the orderly management of future proceedings in this casejnand
accordance with the objectives of Federal Rules of Civil Procedure 8(e) and tXb)
Courtdeems it appropriate to organize the ckim Plaintiffs pro se Complant into the
following counts:

Count 1: Defendants exhibited deliberate indifference toward Plaintiff's

serious medical needs, in violation of th&ighth Amendment,

when they delayed and/or denied appropriate treatment for his
knee injury.

! Plaintiff does seek any sort of immediate relief, in the form of a tempueatraining order (“TRO”) or
preliminary injunction pursuant to Rule 65 of the Federal Rules of Civil Buoee Ifhe feels thagither
a TRO or a prelinmary injunction isneessary Plaintiff may file a motion for said relief at any time
during the pending action.
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Count 2: Defendants subjected Plaintiff to unconstitutional conditions of
confinement at Menard, in violation of the Eighth Amendment,
when they placed him in a fifth floor cell and denied him the
use of any assistive medical devicashen he wasunable to
walk.

Count 3: Defendants violated the Americans with Disabilities Act
(“ADA”) and/or Rehabilitation Act when they denied him the
use of any assistive medical devices while he was unabte t
walk, thereby denying him access to meal&and medical
services
The paties and the Court will use thedesignationsn all future pleadings and orders, unless
otherwise directed by a judicial officer of $hCourt. Thelesignation of theseountsdoes not

constitute an opinion as tbeir merit.

Merits Review Under 28 U.S.C. § 1915A

Count 1 —Medical Needs

The Complaint states a valid Eighth Amendment clai@ount 1) against all of the
defendants. Prison officials violate theEighth Amendmentwhen they are deliberately
indifferent to a prisoner’s serious medical needsnett v. Webster, 658 F.3d 742, 750 (7th Cir.
2011) (citingestelle v. Gamble, 429 U.S.97, 104 (1979) This anendment‘safeguards the
prisoner against a lack of medical care that ‘may result in pain andisgfiehich no one
suggests would serve any penological purposBerez v. Fenoglio, 792 F.3d 768, 776 (7th Cir.
2015) (citing Rodriguez v. Plymouth Ambulance Serv., 577 F.3d 816, 828 (7th Cir. 2009)
(quotingEstelle, 429 U.S. at 103

An Eighth Amendment medical claimcludesan objective and a subjective component.
To satisfy the objective component, a prisoner must demonghettdis medical condition is
“objectively, sufficiently serious.” Greeno v. Daley, 414 F.3d 645, 653 (7th Cir. 2005)

(quotingFarmer v. Brennan, 511 U.S. 825, 834 (1994)). A medical condition is considered
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objectively serious if it has been diagnosed by a physician as requiratgnere or would be
obvious to a laypersorgee Pyles v. Fahim, 771F.3d 403, 409 (7th Cir. 2014) (citingnight v.
Wiseman, 590 F.3d 458, 463 (7th Cir. 2009)). Plaintiff's torn ACL and damagediscus
satisfy this standarfbr screening purposesBoth injuries were diagnosed by a physician as
requiring surgery.

The subjective component requir@prisoner to demonstrate that prison officials acted
with a “sufficiently culpable state of mind.Farmer, 511 U.S. at 834Greeno, 414 F.3d at 653.
Specificdly, the officials “must know of and disregard an excessive risk to inmate health.”
Greeno, 414 F.3d at 653. They must “both be aware of facts from which the inference could be
drawn that a substantial risk of serious harm exists” and “must also dranfé¢rence.” Id.
(quotingFarmer, 511 U.S. at 837)Here, he Complaint also includes allegatiotigatsatisfy the
suhective component of this claim with respect to edefendant
1. Prison Doctors

According to theComplaint,the prison’s physicians, Dtars Trost and Fuenteiave
failed to providePlaintiff with adequate medical care for his knee injgigce May 2014
Thesedoctors treated Plaintiff with ibuprofen for pain, ice for swelling andaadage/knee
sleeve for support. Howevehdy delayed an MRI fonearly two months and surgergn
Plaintiff's meniscudor more tharfive months To date, Plaintifhas not receiveACL surgery,
physical therapyr regular use of any assistive devices.

Deliberate indifference can occur even whsme medical care has been provided.
The“receipt of some medical care does not automatically defeat a claim of deliberate
indifference.” Perez, 792 F.3d at 777c{ting Edwards v. Shyder, 478 F.3d827, 831(7th Cir.

2007). See also Arnett, 658 F.3dat 751 (prisoner need not show that his medical needs were
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literally ignored). The standard is satisfied if the physician acts iarmen that is “contrary to
the recommendation of specialists” or “delays a prisoner’s treatraemoftmedical reasons,
thereby exacerbating his pain and sufferindPérez, 792 F.3d at 777 (citingrnett, 658 F.3d at
753; McGowan v. Hulick, 612 F.3d 636, 640 (7th Cir. 2010)Jhis is essentially what Plaintiff
allegesin his Complaint Accordingly, theCourt will allow Plaintiff to pursue his deliberate
indifference to medical needs claim against Doctors Trost and Fuentes.
2. Nurse

Plaintiff may also proceed witthis claim against Nurse Kirk, who ignorats numerous
requests to be seen in the HCU. Although “nurses may generally defer to iosggstien by
physicians, they have an independent duty to ensure that inmates receiveiticorasly
adequate care.Perez, 792 F.3d at 779 (7th Cir. 2015) (citiBgrry v. Peterman, 604 F.3d 435,
443 (7thCir. 2010)) When confronted with a questionable practice or clearly inappropriate
treatment, a nurse has a professional obligation to “take appropriate action’tbysaig the
nurse’s concerns with the treating physician or contacting a superiasoPlaintiff alleges that
Nurse Kirk ignored his sick call requests and refused to schedule appomtoremin in the
HCU after reviewing his medical recordat the time, she was allegedly aware that treatment of
his knee injury was delayed or denigderhaps she discussed her concerns with her supervisor
but & this stage, the Court cannot tell amldereforecannot dismiss this claim against her.
ThereforeCount 1shall procee@dgainstNurse Kirk
3. Sergeants

Likewise, this claim surviveshreshold review against the two sergeants, Tindell and
Bradley, who forced Plaintiff to hop and scoot arotmel prison when he was unable to walk.

Both sergeants were aware of Plaintiff's injuries asslociated paiat the time. Plaintiff alleges
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thathe suffered further injuries and pain as a res@ltcordingly,Count 1 shall receive further
review against Sergeants Tindell and Bradley.
4. Wexford

Likewise, Count 1 shall proceed against Wexford, which is a private corporation that
serves as Menaslhealthcare provider. In the Seventh Circuit, a private corporation generally
cannot be held liable under § 1983, unless it maintained an unconstitutional policy or custom.
Perez, 792 F.3d at 780 (citingvoodward v. Corr. Med. Servs. of Ill., Inc., 368F.3d 917, 927
(7th Cir. 2014)). According to th€Complaint, Plaintiff was repeatedly denied testing and
treatment because of Wexford’s cestving policies, customs and practitiest include a failure
to train medical staff on the appropriate treatment of knee injurizsmwing all reasonable
inferences inPlaintiff's favor as this Court is required to do at screening, @wmplaint
sufficiently alleges that Wdard maintained a unconstitutionatostsaving policy, custom or
practice that resulted in the denial of Plaintiffs ACL surgery, physicabfiyeand medical
assistive devices.Thulin v. Shopko Sores Operating Co., LLC, 771 F.3d 994, 997 (7th Cir.
2014). As such, Count 1 cannot be dismissed against Wexford.
5. Grievance Defendants

Count 1 shall also receive further review against Warden BUBI&C Director Godines
and IDOC Medical Director Shickdfgrievance defendants”who received and reviewed the
grievances ah appeals filed in connection with Plaintiff's knee injurpll three defendants
failed to intervene and stop the alleged violation of Plaintiff's constitutionatsiigfter being
made aware of his lack of medical care. Their inaction allegedly pedoRtaintiff's pain and
suffering.

Under § 1983, a government official may only be held liable for his or her own
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misconduct. Locke v. Hoessig, 788 F.3d 663, 669 (7th Cir. 2015). In orderd¢ooverdamages
against a prison official who is acting in @pgrvisory role, a 8 1983 plaintiff cannot rely on a
theory of respondeat superior, or supervisory liability. Ashcroft v. Igbal, 556 U.S. 662, 676
(2009). He must allege facts which tend to show that the supervisory official dealize
substantial risk oserious harm to the prisoner existed and disregardeéaitmer, 511 U.S. at
837. Where an official “knows about unconstitutional conduct and facilitates, approves,
condons, or ‘turn[s] a blind eyeto it,” the official may be liable for deliberate indifference
under the Eighth AmendmenBerez, 792 F.3d at 768 (citingance v. Peters, 97 F.3d 987, 992
93 (7th Cir. 1996) (quotinGentry v. Duckworth, 65 F.3d 555, 561 (7th Cir. 1995)).

In this casePlaintiff alleges that Warden Butler, Medical Director Shicker and Director
Godines were aware of a Plaintiff's serious, untreated injury and theothetmsdeny his request
for surgery. They each disregarded the risk of harm to him. ig\sthge, the Court will allow
Count 1 to proceed against the grievance defendants.

Count 2 —Conditions of Confinement

In order to state a claim for unconstitutiocahditions of confinemeng plaintiff must
allege facts that, if true, would also sBtithe objective and subjective components applicable to
all EighthAmendment claims.McNeil v. Lane, 16 F.3d 123, 124 @ Cir. 1994); Wilson v.
Seiter, 501 U.S. 294, 302 (1991). In this context, the objective component focuses on the nature
of the actsor practices alleged to constitute cruel and unusual punishméatkson v.
Duckworth, 955F.2d 21, 22 (7th Cir. 1992). The objective analysis turns on whether the
conditions of confinement exceeded contemporary bounds of decency of a mature civilized

society. Id. Thecondition must result in unquestioned and serious deprivations of basic human
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needs or deprive inmates of the minimal civilized measure of life’'s necessRiedes v.
Chapman, 452 U.S. 337, 347 (1981).

Not all prison conditions trigger Eighth Amendment scrutionly deprivations of basic
human needs likbood, medical care, sanitation and physical saf@lgodes, 452 U.S. at 346;
see also James v. Milwaukee County, 956 F.2d 696, 699 (7th Cir. 1992).Some conditionsof
confinementmay establish an Eighth Amendment violation ‘in combination’ when each would
not do so alone, but only when they have a mutually enforcing effect that prodhgces t
deprivation of a single, identifiable human need such as food, warmth, or eter@sampe, a
low cell temperature at night combined with a failure to issue blank&tél3on, 501 U.S. at
304. In this case, Plaintiff waplaced in a fifth floor cell, despite his inability to walk. He was
denied access to a wheelchair, cane, walker or other device. He had to hop, scoot and beg to get
anywhere in the prison. As a result, he missed scheduled medamedical appointments,
among other things.

The defendants were aware of these conditi®taintiff complaineddirectly to them and
filed grievances to address his concer8#ill, theytook no action to address the situation, either
by moving him to a lower level cell orffering him the use of assistive medical devices
See, eg., Farmer, 511 U.S. at 83AMIson, 501U.S. at 303Estelle, 429 U.S. at 104Del Raine
v. Williford, 32F.3d 1024, 1032 (7t€ir. 1994) (deliberate indifference shown where official is
aware of &cts from which the inference could be drawn that a substantial risk of seriaus har
exists, and the official draws the inference). The allegations in the Congladrt a claim for
unconstitutional conditions of confinement against the defendantshisit early stage.

Accordingly,Count 2 shallreceive further review against them
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Count 3 —ADA/Rehabilitation Act

Based on the Complaint allegatiottse Court will allow Plaintiff to proceed with claim
under the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 121@lseq., and the
Rehabilitation Act, 29 U.S.C. §§ 794-94eThe ADA provides that “no qualified individual with
a disability shall, because of that disability . . . be deniedb#nefits of the services, programs,
or activities of a public entity, or be subjected to discrimination by any suci.enti2 U.S.C.
812132 (2006). The Rehabilitation Act also prohibits discrimination against qualified
individuals based on a physiax mental disability. See 29 U.S.C. 88 7944e. Discrimination
under both includes the failure to accommodate a disability.

However, this claim cannot proceed against the individual defendants. Individual
employees of theiDOC cannot be sued undertDA or Rehabilitation Act.Jaros, 684 F.3dat
670 The proper defendant is the relevant state department or agefsy42 U.S.C.
8§ 12131(1)(b);Jaros, 684 F.3d at 670 n. 2 (individual capacity claims are not available; the
proper defendant is the awwy or its director (in his official capacity))Plainiff has named
Director Godines as a defendantd Count 3 shall proceedagainstDefendant Godines in his
official capacity

Pending Motion

Plaintiff filed a motion for recruitment of counsel (Doc. 3) which shall berredl to

United States Magistrate Judéilip M. Frazier for a decision.

2 Plaintiff does not explicitly raise a claim under the ADA or Rehabilitatioh Aowever, at this early
stage in litigation, the Court must considdirof the litigant's claims and not just thearticularlegal
theories he propounds, particularly when he is litigatirggse. For this reason, the Court n@amalyze
the disability-related claim under both the ADA and the Rehabilitation A= Norfleet v. Walker, 684
F.3d 688, 690 (7th Cir. 2012Jaros v. lllinois Dept. of Corrections, 684 F.3d 667 (7th Cir. 2012).
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Disposition

IT IS HEREBY ORDERED that COUNTS 1and2 shall receive further revieagainst
Defendard GODINES, SHICKER, BUTLER, TROST, FUENTES, KIRK, TINDELL,
BRADLEY andWEXFORD HEALTH SOURCE, INC. , andCOUNT 3 shall only proceed
against DefendarODINE Sin his official capacity.

IT IS ORDERED that with regard t&€COUNTS 1, 2 and3, the Clerk shall prepare for
Defendand GODINES, SHICKER, BUTLER, TROST, FUENTES, KIRK, TINDELL,
BRADLEY andWEXFORD HEALTH SOURCE, INC. : (1) Form 5 (Notice of a Lawsuit and
Request to Waive Service of a Summons), and (2) Form 6 (Waiver of Service of Summons)
The Clerk s DIRECTED to mail these forms, a copy of the complaint, and this Memorandum
and Order to each Defendant’s place of employnaes identified by Plaintiff. If aDefendant
fails to sign and return the Waiver of Service of Summons (Form 6) to the Clérk @@t days
from the date the forms were sent, the Clerk shall take appropriate sedffectdormal service
on that Defendant, and the Court will require that Defendant to pay the full cosiemal f
service, to the extent authorized by the Federal Rafl€svil Procedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s curremnk &ddress, or, if
not known, the Bfendant’s lasknown addressThis information shall be used only for sending
the forms as directed above or formally effecting serviceAny documentation of the address
shallbe retained only by the ClerlAddress information shall not be maintained in the court file
or disclosedy the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is

entered), a copy of every pleading or other document submitted for considesation @ourt.
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Plaintiff shall include with the original paper to be filedeatificate stating the date on which a
true and correct copy of the document wasesd on Defendants or counsény paper received
by a district judge or magistrate judge that has not been filed with the Cléhatofails to
include a certificate afervice will be disregarded by the Court.

Defendants areORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgePhilip M. Frazier for further pretrial proceedingsincluding a decision on the motion for
recruitment of counsel (Doc. 3), pursuant to Local Rule 72.2(b)(2) ald2€. 8636(c),if all
parties consent to such a referral. Further, this entire matter shall IREFERRED to United
States Magistrate Judgeazier for disposition, pursuant to Local Rule 72.2(b)(2) andJ28.C.

8 636(c),if all parties consent to such areferral.

If judgment is rendered against Plaintiff, and the judgment includes the paymentisof cos
under § 1915, Plaintiff will be required to pay the full amount of the cayardless othe fact
that his application to proceedn forma pauperis has beengranted. See28 U.S.C.

8§ 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence this civil action without being required to prepay fees and coste or gi
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGxfurt,
who shall pay therefrom all unpaid costs taxed against plaintiff and remit timedataplaintiff.
Local Rule 3.1(c)(1).

Finally, Phintiff is ADVISED that he is under a continuing obligation to keep the Clerk
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of Court and each opposing party informed of any change in his address; the Court will not
independenyl investigate his whereabouts. This shall be done in writing and nottheter
7 daysafter a transfer ortber change in address occufsilure to comply with this order will
cause a delay in the transmission of court documents and may result in dismib&ahkofion
for want of prosecutionSee FED. R. Civ. P. 41(b).

IT IS SO ORDERED.

DATED: March 21, 2016

s/ STACI M. YANDLE

STACI M. YANDLE
United States District Judge
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