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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

THOMASSMITH,
WILLIAM WEHKING,
TERRY TIMMONS,
and JOE SUGGS,
Plaintiffs,
VS. Case No. 16-cv-174-M IR

CLINTON COUNTY SHERIFF,

N N N N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

REAGAN, Chief District Judge:

This matter isonce againbefore the Court for case managem@iis civil rights action
was filed pursuant to 42 U.S.C. § 19&% four individualsat Clinton CountyJail (“Jail”) in
Carlyle, lllinois (Doc. 1).In the original complaint, IRintiffs challenged the conditions of their
confinement at the Ja{Doc. 1, pp. 34). They alsocomplained of inadequate medical and
mentalhealth cardid.). The complaint included no request for relidf at 5).

The Court entered a preliminary order on March 16, 2016 (Doc.Ii3), the Court
warned the four cplaintiffs about the consequences of proceeding with their claims in a single
group action (Doc. 13, pp-2). Each plaintiff was offered the option withdrawing from this
groupaction andpursuinghis claims in a separate actib®laintiffs were given until April 20,
2016,to advise the Court writing whether he wished to pursuss lclaims in group litigatiomr
alonein a separate suitd; at 56). Regardles®f the chosen patleach wasnstructed to file an

amended complaint that includes a request for relief by the same deédlinat 6).

! william Wehking was designateasthe “lead plaintiff’ and advised that his claims would proceed in
this action (Doc. 13, p. 4).
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The preliminary order includethe following warning:

If, by that deadline, any . . . plaintiff . . . advises the Court that hersb@gsh to

participate in the action and/or wishes to pursue his claims in a sepetiate he

will be dismissed from this lawsuit and wilbt be chaged a filing fee for this

action.This is the only way to avoid the obligation to pay a filing fee for this

action. Any plaintiff who ssimply does not respond to this Order on or before

April 20, 2016, will be obligated to pay the filing fee and will also be

dismissed from this action for want of prosecution and/or for failure to

comply with a court order under Federal Rule of Civil Procedure 41(b).

(id. at 56) (emphasis in original).

Plaintiffs William Wehkingand Joe Suggdid not respond to the Court’s order amitl
both be terminatd as plaintiffs in this action. Their claimgll be dismis&d with prejudice
based on their failure to prosectite claims and comply with an order of this Co@eeFeD. R.
Civ. P.41(b). Further, thewill each be responsibfer paying a filing fee for thaction

Plaintiff Terry Timmonswill also be terminated from this actidde did not sign the
original complaint, file an IFP motigmor respond to the court’s order. In fact, Plaintiff Timmons
never communicated with theoGrt about this actionBy all indications,he never intended to
paticipate as a plaintiff in thection. Plaintiff Timmons’claims will be dismissed without
prejudice, and he will not be obligated to pay a filing fee for this action.

Plaintiff Thomas Smiths the only plaintiff who responded to the Court’s preliminary
order (Doc. 14)Plaintiff Smithindicated that h&vishes to proceed alone with his claims, and he
shall be allowed to do sdBecause all of his eplaintiffs will be terminated as partiaa this
action, it is not necessary to sever Plaintiff Smith’s claims irgeparatease. Instead, heill
proceed with his claims ithis action.

Along with his response to the Courpseliminary order, Plaintiff Smith also filed an

amended @mplaint (Doc. 141). TheClerk will be directed taefile it as the “First Amended

Complaint” in this action. Plaintiff Smith’&irst Amended Complaint supsdes and replaces
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the original complaint (Doc. 1), renderimgvoid. See Flannery v. Recording Indus. Ass’n of
Am, 354 F.3d 632, 638 n. 1 (7th Cir. 2004).

Merits Review Pursuant to 28 U.S.C. § 1915A

The FirstAmended Complaints now subject to prelimiary review under 28 U.S.C.
8 1915A. Under 8915A, the Court is required to screen prisoner complaints to filter out non
meritorious claims.See28 U.S.C. 8 1915A(a)The Court must dismiss any portion of the
complaint that is legally frivolous, malicioufils to state a claim upon which relief may be
granted, or asks for money damages from a defendant whkawhbig immune from such relief.
28 U.S.C. 81915A(b).TheFirst Amended Complairdoes not surviv@reliminary reviewunder
8§ 1915Aand shall be dimissed without prejudice and with leave to file a Second Amended
Complaint consistent with the below instructions.

First Amended Complaint

In the First Amended Complain®laintiff Smith complains about theonditions ofhis
confinement at the Jail (Dot4-1, p. 5) He wasallegedlyhousedn a cel that lacked adequate
heat During the winter months, the cell became so cold that Plaintiff Smith couldssbeshih.

He complained to a sergeant, who simply told Plaintiff Smith that the heat wa<[ilf* and
took no action to repair itd.).

The showers allegedly “contained a seriamsmount (sicof black mold” that caused
Plaintiff to sufferfrom breathing difficultiesifl.). Whenhe complaned toseveral unnamed Jail
officials, they painted over the mold but took no othetion to remediate it.

Plaintiff Smith was also denied adequate exercise opportunities at the Jail.
Officials provided him with an elastic band and a television for recre@erause of his limited

exercise opportunities, he gained twenty-six pounds during his detention at tiee)Jail (
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In addition Plaintiff claims that the Jail's law librarwas inadequate He does not
elaborate. However, Plaintiff Smith asserts that was “dependent on a public deferider
because he could not use the Jail’s law library to prepare his own defense (

In connection with these claims, Plaintiff seeks monetary relief against therClin
County Sheriff.

Discussion

The Fourteenth Amendment Due Process Clause governs diainuconstitutional
conditions of confinement brought lpyetrial detaineesAntonelli v. Sheahar81 F.3d 1422,
1427 (7th Cir. 1996)Even so, district courts frequently loak Eighth Amendment case lafor
guidance in evaluating tke claims. Budd v. Mtley, 711 F.3d 840, 842 (7th Cir. 2013)
(citing Rice ex rel. Rice v. Corr. Med. Serv875 F.3d 650, 664 (7th Cir. 20)2The Eighth
Amendment safeguards prisoners against cruel and unusual punishmer@okk$, amend.
VIII . Eighth Amendment protection extends to conditions that pose a substantial risk of serious
harm to an inmate’s health and saf@ge Estate of Miller, ex rel. Bertram v. Tobja&820 F.3d
984 (7th Cir. 2012)To establish an Eighth Amendment violation based on unconstitutional
conditions of confinement, a plaintiff must satisfy an objecteguirementi(e., that he suffered
a sufficiently serious deprivation) and a subjectigguirement(i.e., that the defendardcted
with deliberate indifference this conditions of confinementfain v. Wood512 F.3d 886, 894
(7th Cir. 2008)Helling v. McKinney509 U.S. 25, 35 (1993).

The complaint describes conditienrgcluding a cold cell, moldy showers, and lack of
exercise opportunitiesthat may satisfy the objective component of this claibepending on
the degree and duration of the deprivatiavalid daim mayarisefrom exposure to extreme

temperaturesSee Dixon v. Goding4d14 F.3d 640, 643 (7th Cir. 1997) (“[c]old temperatures
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need not imminently thréan inmates’ health to violate the Eighth AmendmeriDgj Raine v.
Williford, 32 F.3d 1024, 1035 (7th Cir. 1994) (inmate need not allege frostbite or hypothermia to
establish that cold temperatures endangered his drdadth); Murphy v. Walker51 F.3d714,

721 (7th Cir. 1995) (reversing dismissal of complaiftging that plaintiff spent or@nda-half
weeks ina cell with inadequate heat, clothing, and beddimg)claim may also arise from
exposureto mold that causes breathing problerfSseBudd 711 F.3d at 842 (allegations of
exposure to moldalong with overcrowding, lack of adequate beds, broken windows, cracked
toilets, a broken heating and cooling systeand denial of adequate recreatjostated claims
underthe Due Process Clausd)ikewise,the denial ofecreation and exercismuldgive rise to

a claim for unconstitutional conditions of confinemed¢laney v. DeTella256 F.3d 679, 683
(7th Cir. 2001) (recognizing that exercise is “a necessary requiremephysical and mental
well-being”). Even if certain conditions are not individually serious enough to work
constitutional violations, they may violate the Constitution in combination when theyahave
“mutually enforcing effect that produces the deprivation of a single, idenéfialoinan need.”
Wilson v. Seiter501 U.S. 294, 304 (1991%ee also Gillis v. Litscher468 F.3d 488, 493
(7th Cir. 2006).The allegations in the complaint focus entirely on the objective component of
this claim.

To survive preliminary reviewhowever,the complaint must also satisfy the subjective
requirementoy suggesting that the Clinton Courheriff exhibited deliberate indifference to
the conditionsof Plaintiff's confinement.Section 1983 creates a cause of action based on
personal liability andpredicated upon fault; thus, “to be liable under [Section] 1983, an
individual defendant must have caused or participated in a constitutional deprivagpper v.

Village of Oak Park430 F.3d 809, 810 (7th Cir. 2005) (citations omittédplaintiff may not
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attribute any of higonstitutional claims to a higtanking official by relying on the doctrine of
respondeat superigror vicarious liability; “the official must actually have participated in the
constitutional wrongdoing.”’Antonelli 81 F.3d at 1428 (citingCygnar v. City of Chicago
865F.2d 827, 947 (7th Cir. 1989)). However, where a complaint describes potentially systemic
conditions such as those arising from a policy, custom, or widespread prwiiceesults in a
constitutional deprivatim the Court may infer personal knowledge on the part of ataigking
official like the sheriff. SeeMonell v. Department of Soc. Serv436 U.S. 658, 694 (1978);
Estate of Sims ex rel. Sims v. County of Buré&86 F.3d 509, 5345 (7th Cir. 2007)Seealso
Doyle v. Camelot Care Centers, In805 F.3d 603, 615 (7th Cir. 2002) (allegations that an
agency’s senior officials were personally responsible for creatiagpdtiicies, practices and
customs that caused the constitutional deprivations suffice to demonstrate persgdvnaiment).

The Court finds that the subjective component of this claim is not satisfiedh€&€h# is
not mentionedn thestatement of clainat all Plaintiff does not allege that he took any steps to
put the sheriff on notice of thebjectionableconditions orthat heasked the sheriff to address the
conditions.Plaintiff does not include a copy of any grievantieat he sent to the sheritio
complan about the conditiondMoreover, the complaint includes no suggestion that the sheriff
was generallyaware of the conditionthat Plaintiff faced based on their systemic natureaor
policy or customof ignoring suchcomplaints Plaintiff Smith’sconditions of confinementlaim
againstthe Clinton County Sheriff does not survive screening under 8§ 1915A and shall be
dismissedwithout prejudice.

Plaintiff also complains that the law library is inadequate (Doc:1,1$. 5).
Theallegations offered in suppat this claim are threadbare. To the extent that Plaintiff intends

to bring a separate claim for denial of access to the courts, the claim faitgiffPloes not
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explain how the inadequate library prevented him fracoessg the courtsby causing any
actual detriment to particular litigatiorBee Antonelli 81 F.3d at 1430 (citingsentry v.

Duckworth 65F.3d 555, 55&9 (7th Cir. 1995);Shango v. Jurich965 F.2d 289, 2993

(7th Cir. 1992)).Accordingly, the access to courts claim shall be dismigsgaut prejudice as
well.

Under the circumstances, théirst Amended Complainis subject to dismissal
However,the dismissatkhall bewithout prejudice, and Plaintiff Smitwill be granted leave to
file a Second Amended Complaint, if he wishes tglead his claimdor unconstitutional
conditions of confinement and denial of access to the courts. The instructions and deadline
doing so are set forth in the below disposition.

Disposition

The Clerk isDIRECTED to TERMINATE the following parties as plaintiffs in this
action:WILLIAM WEHKING, JOE SUGGS, andTERRY TIMMONS.

IT IS HEREBY ORDERED that all claims brought by PlaintiffSVILLIAM
WEHKING and JOE SUGGS are DISMISSED with prejudice, based on their failure to
prosecute said claims and comply with a court ordebee FED. R. Civ. P. 41(b).
Plaintiffs Wehking and Suggs incurred the obligation to pay the filing fee for this action at the
time it was filed, and they remain obligated to pay this’fidewever, their motions fdeave to
proceedn forma pauperigDocs. 3, 10) W be addressed in a separate order

IT IS ALSO ORDERED that all claims brought by PlaintifERRY TIMMONS are

DISMISSED without prejudice. By all indications, Plaintiff Timmons never intended to

2 Effective May 1, 2013, the filing fee for a civil case increased from $350.00 to $400.00, by tienaddit
of a new $50.00 administrative fder filing a civil action, suit, orproceeding in a district court.
SeeJudicial Conference Schedule of Fe&strict Court Miscellaneous Fee Schedule \28.C. § 1914,
No. 14. A litigant who is granted IFP status, however, is exempt from paying the new #&%0.00
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participate in this action, and his obligation to pay the filing fee for abgon is hereby
WAIVED.

IT ISFURTHER ORDERED that Plaintiff Thomas Smith shall proceed with his claims
in this action and his motion for leave to proceedforma pauperigDoc. 5)will be addressed
in a separaterder. The Clerk isDIRECTED to RE-FILE Plaintiff Smith’s proposed amended
complaint (Doc. 141) as the “First Amended Complaint” in CM/ECF. The First Amended
Complaint supeedes and replaces the originanplaint (Doc. 1) rendering it VOID.
SeeFlannery 354 F.3d at 638 n. 1.

IT IS ORDERED that he First Amended Complain(Doc. 14-1) is DISMISSED
without prejudice for failure to state a clairpan which relief may be granted; this includes
Plaintiffs claims against theClinton County Sheriff for unconstitutional conditions of
confinement and denial of access to the courts.

IT 1SORDERED thatDefendantCLINTON COUNTY JAIL is TERMINATED as a
party in this action, as the First Amended Complaintrditinamed the Jail as a defendamigi
DefendantCLINTON COUNTY SHERIFF is DISMISSED without prejudice.

IT IS FURTHER ORDERED that Plaintiff is GRANTED leave tofile a Second
Amended Complainin this actionon or beforeSeptember 72016 ShouldPlaintiff fail to file
his SecondAmended ©@mplaint within the allotted time, dismissal will become with prejudice
and a “strike” will be assesseBeD. R. Civ. P. 41(b). See generally Ladien #strachan 128
F.3d 1051 (7th Cir. 1997Johnson v. Kamming&4 F.3d 466 (7th Cir. 1994).

Plaintiff is ADVISED that an amended complaint supersedes and replaces
complaints rendering them voidSeeFlannery, 354F.3d at 638 n.1. The Court will not accept

piecemeal amendents to the origial complaint.Thus, theSecondAmended Complaint must

Page8 of 10



stand on its own, without reference to any other pleadtagure to file a Second Amended
Complaint that conforms with this Order shalboresult in the dismissabf this acton with
prejudiceand a “strike.”See28 U.S.C. § 1915(Q).

No service shall be ordered on any Defendant until after the Court completd9i#s4
review of theSecond Amended Complaint.

In order to assist Plaintiff in preparing Mg&econd Amended d@nplaint, the Clerk is
DIRECTED to mail Plaintiff a blank civil rights complaint form.

If judgment is rendered against Plaintiff, and the judgment includes the paymentisof cos
under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, whether bisnot
application to proceexh forma pauperiss grantedSee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence this civil action without being required to prepay fees and coste or gi
security for the same, the applicant and his or her attorney were deemed to hackirtuiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGxfurt,
who shall pay therefrom all unigiacosts taxed against plaintiff and remit the balance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his addresSouhtewill not
independeny investigate his whereabout$his shall be done in writing and not later than
7 days after a transfer oother change in address occufailure to comply with this order will
cause a delay in the transmission of court doctsnand may result in dismissal of tlastion

for want of prosecutiorSeeFep. R.Civ. P. 41(b).
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IT ISSO ORDERED.

DATED: August 3, 2016
s MICHAEL J. REAGAN
U.S. Chief District Judge
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