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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

TEAONE SHASHAWN BELL , )
# B-59870, )
Plaintiff,
VS. Case No. 1600201 MJIR

KIMBERLY S.BUTLER,
DAVID L. EVELSIZER ,
TERRENCE T. JACKSON,
and NICOLE L. MARSHALL,

~— e T N~

Defendans.

MEMORANDUM AND ORDER
REAGAN, Chief District Judge:

Now before the Courbr considerations the First Amended Complai(@oc. 7)filed by
Plaintiff Teaone Bellan inmatewho is currently incarcerated Bontiac Corectional Center
(“Pontiac”). Plaintiff challengesa disciplinary tidket he receivedfor sexual misconducht
MenardCorrectional Center (“Menard9n May 10, 2018Doc. 7, pp. 56). Hetakes issue with
the fact that a medical techniciasued the ticketandMenard’sAdjustment Committee relied
on her statement to find Phdiff guilty of the rule violation Plaintiff was punished withone
year of segregation, demotion to-gade status and commissaryrestrictions (id.).
Plaintiff brings this civil rights action pursuant to 4RS.C. § 1983 agains{imberly Butler
(warder), David Evelsizer (hearg committee chairperson), Terrence Jackson
(hearingcommittee membeyr)and Nicole Marshall (medical techniciaioy deprivinghim of a
protectediberty interest withoutlue processf law under theFourteenth Amendmentie seeks

monetary reliefifl. at 6).
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Merits Review Under 28 U.S.C. § 1915A

This case is now before the Court for preliminary review ofire Amended Gmplaint
pursuam to 28U.S.C. § 1915A. Undeg 1915A, the Court is required to promptly screen
prisoner complaints, including amended complairits, filter out nonmeritorious claims.
28U.S.C. 8§ 1915A(a). The Court is required to dismiss any portion darttededomplaint
that is legally frivolous, malicious, fails to state a claim upon which relief beagranted, or
asks for money damages from a defendant who by law is immune from such reliefS.€8 U
§ 1915A(b).

An action or claim is frivolous if “it lacks an arguable basis either in lanndact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). An action fails to state a claim upon which relief
can be granted if it does not plead “enough facts to state a claim to rdlief pteusible on its
face.” Bell Atlantic Corp. v. Twomb)y550 U.S. 544, 570 (2007)The claim of entitlement to
relief must cross “the line between possibility and plausibilityd. at 557. Conversely, a
complaint is plausible on its face “when the plaintiff pleads factual content thasahewcourt
to draw thereasonable inference that the defendant is liable for the misconduct alleged.”
Ashcroft v. Igbgl 556 U.S. 662, 678 (2009). Although the Court is obligated to accept factual
allegations as truesee Smith v. Peter$631 F.3d 418, 419 (7th Cir. 2011),ns® factual
allegations may be so sketchy or implausible that they fail to provide sufficitioe rad a
plaintiff's claim. Brooks v. Ross578 F.3d 574, 581 (7th Cir. 2009). Additionally, Courts
“should not accept as adequate abstract recitations oélémeents of a cause of action or
conclusory legal statementsltl. At the same time, however, the factual allegationspbase

complaint are to be liberally construedSee Rodriguez v. Plymouth Ambulance S$erv.
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577 F.3d816, 821 (7th Cir. 2009)The First Amended Complairdoes not survive review under
this standard anchall be dismissed.

First Amended Complaint

During his incarceratiomt Menard, Plaintiffalleges that a medical techniciamamed
Nicole Marshall issued him a disciplinaryicket for sexual misconduct on May 10, 2015
(Doc. 1, pp. 5, 8). According to the report, Plaintiff “had his penis outside of the chuck hole
fondling hinself’* as Marshalmadeher roundsgo passout medication on his wingd( at 9).

Plaintiff attended disciplinary hearing befor€hairpersorkvelsizerandOfficer Jackson
on May 19, 201%id. at 56, 9) Relyingon Marshall's observati@nof Plaintiff as describecdhi
the disciplinary report, the Adjustmenb@mittee found Plaintiff guilty of the ruleiolation.
Marshall’s account was uncorroborated by any other witness. Even so, Pleastibunished
with one year of segregation, demotion tegi@de status, and restrictions on his commissary
privileges (d. at 5, 9). On May 21, 2015Kimberly Butle (warden)approved of the Adjustment
Committee’s decisionid. at 6).

Plaintiff now challenges the disciplinagctionon due process groundsie claims that
Marshalllacked authority to issue the disciplindigket because she is not an employee of the
lllinois Department of CorrectionSIDOC”); Evelsizer and Jacksdailed to provide Plaintiff
with an impartial disciplinary hearingecause theyltimately relied onMarshall's statemenb
find him guilty, and Butler approved of the recommended disoigy action (id. at 56).
Plaintiff now suesll four defendants for denying him due proce$édaw in violation of the

Fourteenth Amendmeiid.). He seeks monetary damages at 9

! As the Court pointed out in its initial screening order (Doc. 5, p. 3 rhig)lawsuit represents the third
actionthat Plaintiffhas filed in federal court againstison officials who issued him disciplinary tickets
for sexual misconductSee alsdell v.Hardy, et al, CasaNo. 15cv-07944(N.D. lll., dismissed Feb. 19,
2016);Bell v. Butler, et al.Case No. 18v-00175-SMY (S.D. lll. 2015).
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Discussion

In its initial screening order (Doc. 5)his Court identified the following count®r

consideration:

Count 1: Defendants deprived Plaintiff of a protected liberty inteest
without due process of lawin violation of the Fourteenth
Amendment when they punished him with one year of
segregation following the issuance of a disciplinary ticket and
an unfair disciplinary hearing.

Count 2: Defendants subjected Plaintiff to unconstituibnal conditions of
confinementin violation of the Eighth Amendment when they
placedhim in segregation for one year.

Count 3: Defendants ignored a known ri& that Plaintiff would attempt
to commit suicidein violation of the Eighth Amendment.

Count 4: Defendantsviolated Plaintiff's right to equal protection of the
law under the Fourteenth Amendmentwhen they placed him
in segregation without adequate space, food, exercise, showers,
or commissary.
All four counts were dismissed without prejudfoe failure to state a claim upon which relief
may be granted, and Plaintiff was granted leaveetplead the claimsn a First Amended
Complaint. He was warned that failure @o sowithin the allotted time would result in a
dismissal with prejudice anthe assessment af “strike” (Doc. 5, p. 9) (citindeD. R. Civ. P.
41(b); Ladien v. Astrachagnl28 F.3d 1051 (7th Cir. 19970ohnson v. Kamming&4 F.3d 466
(7th Cir. 1994); 28 U.S.C. § 1915(q)).
Plaintiff filed a timely First Amended Complai{Doc. 7). However, the only clairhe
now pursuess Count 1, which is addressenh this Order. t¢ abandoned all other claims by

omitting them from hisamended pleadingCounts 2, 3,and4 shall thereforde dismissed with

prejudice.
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Count 1 —Due Process

In his First Amended Complaint, Plaintitfhallengeshis disciplinaryticket on the
following grounds (1) the medical techniciawho issuedhe ticketlacked authority to do so
(2) the Adjustment Gmmitteerelied on the medical techniciansdatementvhen finding him
guilty of the rule violation and (3) the warden approved the Adjustmemm@ittee’s
recommendation for disciplinary action

Plaintiff's first challenge, at mostnvolvesan alleged violation of state admimegive
rules governing prisonsota violationof the United States ConstitutiosedLL. ADMIN. CODE,
tit. 20, 8504.30. Plaintiff maintains that the medical techniciatno issuechim a disciplinary
reportlacked authority to do so becaiwsdee is not ahDOC employee. Section 504.30 obligates
any “employeé of the IDOC to “promptly prepare a disciplinary report,” if he or she observes
an offender “committing an offense, discovers evidence of its commission, owreseceli
information from a reliable witness of such conducttL. ADMIN. CODE, tit. 20, §504.30(b).
Plaintiff asserts that the medical technician is not an employee of the I[E®¢h if the Court
acceptsthis allegationas true, however, the First Amended Complaint does not support a due
process claim.

Standing alone, the violation of a prison regulation does not give rise to a constitutional
claim. See Whitman v. Nesi868 F.3d 931, 935 n. 1 (7th Cir. 2008%0tt v. Edinburg346 F.3d
752, 760 (7th Cir. 2003) (8 1983 provides a remedy for constitutional violations, not violations
of state statutes and regulations). Even allegations that a party violateglraastdatory rule do
not necessarily state a constitutional clavdhite v. Henmarm77 F.2d 292, 295 (7th Cir. 1992)

(the violation of an administrative rule is not the same as a violation of the Caoms}itut
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Due process protections associated with prison disciplinary proceedings arellgenera
sufficient to guard against potentiglolations Hadley v. Peters841F. Supp. 850, 856
(C.D.1ll. 1994), aff'd, 70 F.3d 117 (7th Cir. 1995) (citations omitted®\ hearng before a
presumably impartial adjustment committee terminates pssible liability forthe false or
erroneous disciplinary ticketThese de process safeguardisclude (1) advance written notice
of the charges againtite inmate (2) the opportunityo appear before an impartial hearing body
to contest the charges; (3) the opportunity to call withesses and presemiedtary evidence in
the inmate’sdefense (if prison safety allows and subject to the discretion of correctional
officers); and (4) a wtten statement summarizing the reasons for the discipline imposed.
SeeWolff v. McDonnell 418 U.S. 539, 5689 (1974) Cain v. Lane 857 F.2d 1139, 1145
(7th Cir. 1988).

Plaintiff's second and third challenges to the disciplinary action involve tltersse
relied upon by the Adjustment Committee and the prison warden. Both acceptaddicel
technician’s statememindfoundPlaintiff guilty of sexual misconductBecawse of this, Plaintiff
maintains that his disciplinary hearing was unfair. The test for determinietherthe decision
of a prison disciplinary committee is adequyateupported by the evidence is whether the
decision is supported Bgome evidence.”Black v. Lang22 F.3d 1395 (7tRir. 1994). By all
indications, Marshall's statememtas the only evidenceavailable, other than Plaintiff's own
testimony. The final hearing report indicates that no witnesses were requestedaiatiff Boes
not allegeotherwise (Doc. 7, p. 9). The disciplinary report discloses no witnesses to tentnci
Under the circumstances, the Adjustment Committee, (atet, the warden) chose between two
different accounts of the incidente. the medical technician’s arilaintiff's. Theyaccepted

the statement of the medical technician, was an eyewitness to the incidertler statement
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satisfiesthe requirement that “some evidence” support the Adjustment Committee’sodecis
Cain, 857 F.2d at 1145. Under the circumstances, Plaintiff has identified no due process
violation that occurred in connection with the disciplinary action.

And, to be clear, no right to due process is triggered in the first place, unless a grotecte
liberty interest is at sk&. A protected liberty interest arises when Plaintiff swoement in
segregation “impogs] an ‘atypical and significant hardship on the inmate in relation to the
ordinary incidents of prison life.””Hardaway v. Meyerhaff734 F.3d 740, 743 (7th Ci2013)
(citing Sandin v. Conner515U.S. 472, 484 (1995)). When making this determinationyts
generallyconsider two factors: “the combined import of the duration of the segregatiye [si
confinementand the conditions endured.ld. at 743(quotingMarion v. Columbia Corr. Inst.
559 F.3d 693, 6988 (7thCir. 2009)(emphasis in origindl) Although the length of Plaintiff's
confinement in segregation may support a Fourteenth Amendment due process clagrsane ha
nothing in theFirst Amended Comaplint aboutthe conditions thalhe endured Given this, the
Court finds no protected liberty interest sufficient to trigger due processcpoots under the
Fourteenth Amendment. Accordingi@ount 1 shall be dismissedith prejudice against all of
the defendantat this time

Disposition

IT IS HEREBY ORDERED that this action iDISMISSED with prejudice including
COUNTS 1, 2, 3,and4 against Defendant&IMBERLY BUTLER, DAVID EVELSIZER,
TERRENCE JACKSON, and NICOLE MARSHALL , all for failure to state &laim upon
which relief may be granted.

Plaintiff is ADVISED that this dismissal shall count as one ofthreeallotted “strikes”

under the provisions of 28 U.S.C. § 1915(§)aintiff's obligation to pay the filing fee for this
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action was incurred ahé time the action was filed, thus the filing fee of $350.00 remains due
and payableSee28 U.S.C. 8§ 1915(b)(1)ucien v. Jockischl33 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this Order, he may file a notice of appeal with thist Co
within thirty days of the entry of judgmenfEeD. R. Apr. 4(A)(4). If Plaintiff does choose to
appeal, he will be liable for the $505.00 appellate filing fee irrespectivieeobutcome of the
appeal. SeeFeD. R.APpP. 3(e); 28 U.S.C. § 1915(e)(2dmmons v. Gerlingeb47 F.3d 724, 725
26 (7th Cir. 2008)Sloan v. Leszal81 F.3d 857, 8589 (7th Cir. 1999)Lucien 133F.3dat
467. Moreover, if the appeal is found to be nonmeritorious, Plaintiff may also incur another
“strike.” A proper and timely motion filed pursuant to Federal Rule of Civil Rhaee59(e)
may toll the 36day appeal deadlineéFep. R. Apr. P.4(a)(4). A Rule 59(e) motiomust be filed
no more than twentgight (28) days after the entry of the judgment, and thide®8deadline
cannot be extended

The Clerk’s Office iDIRECTED to close this case and enter judgment accordingly.

IT IS SO ORDERED.

DATED: September 1, 2016

s/ MICHAEL J. REAGAN

Chief Judge
United States District Court
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