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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JOSEPH BELL, #R-70185, )
Plaintiff, g

VS. ; Case No. 16-cv-00240-JPG

WEXFORD HEALTH SERVICES, g

DR. AFUWAPE, MS. KLEIN, )

and MARY JOHNSON, )
Defendants. g
MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Joseph Bell, who is currently carcerated at Vandalia Correctional Center
(“Vandalia”), filed apro se Complaint pursuant to 42 U.S.C. § 1983 (Doc. 1) which is now
before the Court for preliminarreview. Because the Complaiciearly violates the pleading
requirements set forth in the FedleRules of Civil Procedure, it shall be dismissed without

prejudice and witteave to amend.

Legal Standard

Rule 8 of the Federal Rules of Civil Proceel requires a complaimd provide “a short
and plain statement of the claifmosving that the pleader is entitlemirelief” and also “a demand
for the relief sought.” ED. R. Civ. P.8(a). Rule 8(d) requires that each allegation within the
complaint “must be simplesoncise, and direct.” gb. R. Civ. P.8(d)(1). The allegations must
“actually suggesthat the plaintiff has a right relief, by providing allgations that raise a right
to relief above a speculative levell'amayo v. Blagojevicb26 F.3d 1074, 1084 (7th Cir. 2008)
(emphasis in original). Atfiough the factual allegations irpeo secomplaint are to be liberally

construed, some allegations maydwoesketchy or implausible that they fail to provide sufficient
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notice of a plaintiff's claim.See Smith v. Peter831 F.3d 418, 419 (7th Cir. 201Rpdriguez v.
Plymouth Ambulance Senb77 F.3d 816, 821 {7 Cir. 2009);Brooks v. Ross578 F.3d 574,
581 (7th Cir. 2009).

Discussion

Plaintiff Bell commenced this action by filj a Complaint pursuant to 42 U.S.C. § 1983
using this District’'s standardivil rights complaint form (Docl). In it, he names Wexford
Health Sources (“Wexford”), Doctor Afuwapémedical director), Ms.Klein (health care
administrator) and Mary Johnson (nurse supervasnefendants. The fordirects Plaintiff to
prepare a “statement of claim” that states baefly as possible, when, where, how, and by
whom you feel your constitutional rights were violateld. @t 5). The form instructs Plaintiff to
“attach any relevant, supportingaonentation” to the complainid)).

Plaintiff disregarded these instructions wheeparing his Complaint. His statement of
claim consists of two paragraphs. In concludashion, he alleges thBioctor Afuwape, Health
Administrator Klein and Nurse Supervisoohhson denied him adequate medical care.
The statement of claim does not mention Wexford.

Plaintiff provides no factual Egations in support of himedical claim against each
defendant. He does not describe a single medaadition, a request fanedical treatment or
any defendant’s response to a request for medaral. The Complaint fails to explain “when,
where, how, and by whom” Plaintiff's cditsitional rights were violatedd.). Further, Plaintiff
did not submit any other documentati@ng(, grievances, medical recacetc.) that provides the
Court with insight into the conduct giving risehis claims. Without this basic information, the
Court cannot properly assess theritseof Plaintiff's claimsagainst each defendant under 28

U.S.C. § 1915A.
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Additionally, Plaintiff mentions no constitutional grounds for relief. “Section 1983
creates a federal remedy agaiasyone who, under color of statevladeprives ‘any citizen of
the United States . . . of any rights, priviésg or immunities secured by the Constitution and
laws.” Planned Parenthood of Indiana, Inc. v. Coissioner of Indiana State Dept. Health
699 F.3d 962, 972 (7th Cir. 2012) (quoting 42 U.S.C. § 1983). The complaint must demonstrate
that Plaintiff's constitutionalights have been violated.

Prisoners generally bring claims fothe denial of medical care under the
Eighth Amendment, which prohibits cruel and unusual punishment. The Supreme Court has
recognized that “deliberate indifference to ses medical needs of prisoners” may constitute
cruel and unusual punishmertstelle v. Gamble429 U.S. 97, 104 (1976Farmer v. Brennan
511 U.S. 825, 837 (19949ee Erickson v. Pardu§51 U.S. 89, 94 (2006p¢r curian). To state
a claim, the plaintiff must show that: (e medical condition was objectively serious; and
(2) the state officials acted with deliberatedifference to his medical needs, which is a
subjective standardSherrod v. Lingle223 F.3d 605, 619 (7th Cir. 2000). Negligence does not
satisfy the Eighth Amendment standard. More is requiFedimer, 511 U.S. at 835. The prison
official must act with the equivalentasé of mind of criminal recklessnesBarmer, 511 U.S. at
836-37.

Section 1983 creates a cause of action basegewsonal liability and predicated upon
fault; thus, “to be liable under [Section] 1983, iadividual defendant must have caused or
participated in a constitional deprivation.” Pepper v. Village of Oak Park30 F.3d 809, 810
(7th Cir. 2005) (citations omitted). The doctrine@$pondeat superigior supervisory liability,

does not apply in this contex&ee, e.g., Kinslow v. Pullar&38 F.3d 687, 692 (7th Cir. 2008).
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Here, in order to establish individulzbility, the Complaint must at leastiggestthat
Wexford, Doctor Afuwape, Héihh Administrator Klein and Nurse Supervisor Johnson were
personally involved in the violatioof Plaintiff’'s constitutional rights. To satisfy this standard as
it relates to the individual deafdants, Plaintiff must describine medical condition(s) that
required treatment, his requests for treatment and each defendant’s response to his requests. In
order to satisfy the standardaagst Wexford, Plainti must describe th&unconstitutional policy
or custom” attributable to Wexford thatstéted in the denial of his medical car®erez v.
Fenogliq 792 F.3d 768, 780 (7th Cir. 2015) (citiMgoodward v. Corr. Med. Servs. of lll., Inc.
368 F.3d 917, 927 (7th Cir. 2004)).

With this in mind, Plaintiffs Complaint (Docl) shall be dismissed without prejudice
and he shall be given an opportunity to file areaded complaint. Instructions for filing a “First
Amended Complaint” are set farin the disposition below.

Pending M otion

Plaintiff filed a Motion to Appoint Counsel @. 3), in which he asks this Court to
recruit counsel to represent him in this matter. There is no constitutional or statutory right to
counsel in federal civil casesRomanelli v. Suliene615 F.3d 847, 851 (7th Cir. 2010);
Johnson v. Doughty433 F.3d 1001, 1006 (7th Cir. 2006). Netkeless, the district court has
discretion under 28 U.S.C. 8§ 1915(e)(1) &xruit counsel for an indigent litigantRay v.
Wexford Health Sources, In@06 F.3d 864, 866—67 (7th Cir. 2013)he Court determined that
Plaintiff is indigent when igranted his request to procaadorma pauperigDoc. 8).

When a litigant submits a request for assisé of counsel, the Court must first consider
whether the indigent plaintiff lsamade reasonable attempts to secure counsel on his own.

Navejar v. lyiola 718 F.3d 692, 696 (7th Cir. 2013) (citifguitt v. Mote 503 F.3d 647, 654
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(7th Cir. 2007)). If so, the Court must exam “whether the difficulty of the case—factually
and legally—exceeds the particular plaintiff's capaeis a layperson to coherently present it.”
Navejar 718 F.3d at 696 (quotingruitt, 503 F.3d at 655). “The question . . . is whether the
plaintiff appears competent to litigate his own igj given their degree of difficulty, and this
includes the tasks that normally attend litigatievidence gathering, preparing and responding
to motions and other court filings, and trialPruitt, 503 F.3d at 655. The Court also considers
such factors as the plaintiff'diteracy, communication skillseducation level, and litigation
experience.”ld.

In his motion, Plaintiff indicates that he has “contacted several law firms” and received
“no response” to date (Doc. 3, p. 1). HoweJss, attached no written communications to or
from a law firm, and he mentioned no date(sgamnection with these requests. Therefore, the
Court is unable to assess when Plaintiff atteohpdecontact these law firms and whether a delay
in the response suggests that these firms Hdaained to represent him in this matter.
The allegations describing Plaintiff's attemptssexure counsel on his own are vague. As such,
the Court cannot conclude that Plaintiff hasdmaeasonable efforte secure counsel.

Further, the Court is unable to assess tmepbexity of this matter without basic factual
allegations that describe the nature of Plairgtiffiedical needs and the denial of care. At the
same time, the Court sees no indication that Ptaistunable to articulate the nature or scope of
his claims against each defendemivriting. He discloses no healigsues that prevent him from
proceedingoro se at this time.

Upon consideration of the rei@nt factors, the Court colucles that recruitment of
counsel is not appropriate at thimme. The motion (Doc. 3) IPENIED without prejudice.

The Court remains open to appoigticounsel as the case progresses.
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Disposition

IT IS HEREBY ORDERED that Plaintiff's Complaint (Doc. 1) iDISMISSED
without prejudicdor non-compliance with Rule 8(a) ofaliederal Rules aivil Procedure and
for failure to state any claimpon which relief may be granted.

Plaintiff is GRANTED leave to file his “First Amended Complaint” within thirty-five
days(on or before August 1, 2016). Should Plaintiff fail to file his First Amended Complaint
within the allotted time or condent with the instructions set fbrin this Order, the entire case
shall be dismissed with prejudice for failurestate a claim upon which relief may be granted.
SeeFeD. R. Civ. P. 41(b). See also Ladien v. Astrachah28 F.3d 1051 (7th Cir. 1997);
Johnson v. Kamming&4 F.3d 466 (7th Cir. 1994); 28 U.S&1915A. Further, the dismissal
shall count as one of Plaintiffalotted “strikes” undethe provisions of 28 &.C. § 1915(qg).

Should Plaintiff decide to filan amended complaint, it $¢rongly recommended that he
use the forms designed for such use in thisridist He should label the form, “First Amended
Complaint,” and he should use the case numbethisraction. The amended complaint shall
present each claim in a separateint, and each count shall specify, name each defendant
alleged to be liable under the count, as welthesactions alleged to have been taken by that
defendant. Plaintiff should attempt to include the facts of his case in chronological order,
inserting each defendant’'s name where necessadgmtify the actors.Plaintiff should refrain
from filing unnecessary exhibits. Plaintiff shouidclude only related claims$n his new
complaint. Claims found to henrelated to one another will Bevered into new cases, new case
numbers will be assigned, and additibfilang fees will be assessed.

To enable Plaintiff to comply with this order, the ClerfoiliRECTED to mail Plaintiff a

blank civil rights complaint form.

Page6 of 7



An amended complaint supersedes and replaces the original complaint, rendering the
original complaint void.See Flannery v. Recording Indus. Ass’'n of A%4 F.3d 632, 638 n. 1
(7th Cir. 2004). The Court will not accept pieeahamendments to thaiginal complaint.
Thus, the “First Amended Complaint” must staom its own, without reference to any previous
pleading, and Plaintiff must re-filany exhibits he wishes theo@t to consider along with the
amended pleading. The “First Amended Complaia also subject tareview pursuant to
28 U.S.C. § 1915A.

Plaintiff is furtherADVISED that his obligation to pay the filing fee for this action was
incurred at the time the action was filed, tlis filing fee of $350.00 rentess due and payable,
regardless of whether Plaintiff elects to file an amended compl&sd28 U.S.C. § 1915(b)(1);
Lucien v. Jockischl33 F.3d 464, 467 (7th Cir. 1998).

Finally, Plaintiff is ADVISED that he is under a contimg obligation to keep the
Clerk of Court and each opposing party informedrf change in his address; the Court will not
independently investigate his wfeabouts. This shall be done writing and not later than
7 days after a transfer or other change in addressis. Failure to comply with this order will
cause a delay in the transmissmincourt documents and may result in dismissal of this action
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: June 27,2016

s/J. Phil Gilbert
U.S. District Judge
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