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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

KENNETH B. FARRIS, Jr.,
#20160127118,

Plaintiff,
VS. Case No. 16-cv-00272-SM Y
MRS. KURR,

MRS. CARPENTER and

)
)
)
)
)
)
)
3
WARDENS JOHN DOE ##1-3, )
)
)

Defendants.

MEMORANDUM AND ORDER

YANDLE, District Judge:

Plaintiff Kenneth Farriss a former inmate at Robinson Correctional Center (“Robinson”)
(Doc. 1, p. 5) Heis partially paralyzed andiheelchair bound. Soon aftelaintiff transferred to
Robinsonin March 2015, a prison physiciauthorizedthe use ofan “ADA assistaritto hdp
him with his dailyliving needs The physicianalsoordereda transfer boaréor use inmoving
Plaintiff betweerhisbed andvheelchair(id.).

Plaintiff claims thatRobinson’stwo medical directorspefendantKurr and Carpenter,
disregardedboth orders They routinely deniedPlaintiff access to an ADA assistant and a
transfer board.Unableto move from his bethto his wheelchaiunassistedPlaintiff remained
bedriddenfor the “majority of the time” I.). Until he was releasedfom Robinsonon
November 26, 2015Plaintiff was regularly denied access to meals, bathropsteowers and
recreational opportunities.

Plaintiff wrote six or sevengrievances to complain about these condititmgrison

officials, including two of the prison’sinknown wardens (ardensJohn Doe #1 and #2).

Pagel of 7

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilsdce/3:2016cv00272/72718/
https://docs.justia.com/cases/federal/district-courts/illinois/ilsdce/3:2016cv00272/72718/11/
https://dockets.justia.com/

Although Plaintiffdid not file a copy of these grievances with @@mplaintor describe them in
any detail the Complaint suggestsat his grievances were disregardedlenied

Plaintiff now brings this action grsuantto 42 U.S.C. § 1983 against Wardens JDloe
##1-3 andMedical Directos Kurr andCarpenter.He seeks monetary damagéd. at 6).

Merits Review Under 28 U.S.C. § 1915A

This case isiow before the Court for a preliminary review of tGemplaintpursuant to
28U.S.C. 8 1915A. Under 8§ 1915A, the Court is required to promptly screen prisoner
complaints to filter out nonmeritorious claims. 28 U.S.C. § 1915A(a). The Court is required t
dismiss any portion of th€omplaintthat is legally frivolous, malicious, fails to state a claim
upon which relief may be granted asks for money damages from a defendant who by law is
immune from such relief. 28 U.S.C. § 1915A(Blaintiff's Complaintsurvives review under
this standard.

To facilitate the aderly management of future proceedings in this case, and in
accordance with the objectives of Federal Rules of Civil Procedure 8(e) and it@{b)
Courtdeems it appropriate to organize the ckimPlaintiff's pro seComplaintinto thebelow
counts:

Count 1: Defendants exhibited deliberate indifference toward Plaintiff’s

serious medical needat Robinson, in violation of th&ighth
Amendment when thg denied him access to an ADA assistant

and transfer board.

Count 2: Defendants subjected Plaintifb tunconstitutional conditions of
confinement aRobinson, in violation of the Eighth Amendment.

Count 3: Defendants violated the Americans with Disabilities Act (“ADA”)
42 U.S.C. 8§ 1210&t seq. and/or the Rehabilitation Act, 29 U.S.C.
88 79494e,when they denied hirthe use ofan“ADA assistarit
and transfer board.
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The parties and the Court will use these designations in all future pleadings and wrkss
otherwise directed by a judicial officer of this Court. Tasignation of these counts does not
constitute an opinion as to their merit.

Discussion

Upon review of the allegations in theéomplaint the Court finds that the Eighth
Amendment claims irfCounts 1 and2 are subject tdurther review againsDefendants Kurr
andCarpenter. However, thallegations support no claim Count 1 or Zagainst the unknown
wardens.

Under 8§ 1983, a government official may only be held liable for his or her own
misconduct. Locke v. Hoessjgr88 F.3d 663, 669 (7th Cir. 2015). In orderg¢ooverdamages
against a prison official who is acting in a supervisory,releh as a wardea § 1983 plaintiff
cannot rely on a theory @éspondeat superigror supervisory liability. Ashcroft v. Igbal 556
U.S. 662, 676 (2009). He musisteadallege fact which tend to show that the supervisory
official personally participated in a constitutional violation, which occurs in this comesm
the officialrealizes thaa substantial risk of serious harm to the prisoner exists and disrdgards
risk. Farme v. Brennan511 U.S. 825, 834 (1994).

Here, &hough Plaintiff nameghreeunknown wardens as defendants in the case caption,
his statement of claim mentions only twdhe allegations are insufficient to support an Eighth
Amendment claim againgventhose two wardens Plaintiff merely alleges that he tried to
“resolve this” withthetwo unknownwardens (Doc. 1, p. 5). This vague allegafalts far short
of demonstrating the requisite level or personal involvement in a constitutionatioriola
SeeBell Atlantic Corp. v. Twomb)y550 U.S. 544, 563 (2007). Accordingly, Counts 1 and 2

shall be dismissed without prejudice agaadsbof thewardens
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The Complaint also fails to state a colorable claim against the named defemnutderts
the Americanswvith Disabilities Act (“ADA”), 42 U.S.C. 8§ 1210t seq. or the Rehabilitation
Act, 29 U.S.C. §8§ 7994e Count 3)." The ADA provides that “no qualified individual with a
disability shall, because of that disability . . . be denied the benefits aérthiees, programs, or
activities of a public entity, or be subjected to discrimination by any sucly.end2 U.S.C.
812132 (2006). The Rehabilitation Act also prohibits discrimination against qualified
individuals based on a physical or mental disabilge29 U.S.C. 88 79494e. Discrimination
under both includes the failure to accommodate a disability.

However, ndividual employees of théDOC cannot be sued under the ADA or
Rehabilitation Act and Plaintiff has named no other defendardtarosv. Ill. Dep’t of Corrs,
684 F.3d667, 670(7th Cir. 2012) The proper defendant is the relevant state department or
agency. See42U.S.C. 812131(1)(b)Jaros 684 F.3d at 670 n. 2 (individual capacity claims are
not available; the proper defendant is the agency or its director (in hisaloffepacity)).
Whenpatrties are not listed in the caption, this Court will not treat them as defenalathtany
claims against them should be considered dismissed without prejiBieEed. R. Civ. P. 10(a)
(noting that the title of the complaint “must name all the pditiddyles v. United Stategl16
F.3d 551, 55562 (7th Cir. 2005) (holding that to be properly considered a party, a defendant
must be “specif]ied] in the caption”)Accordingly, theADA and Rehabilitation Act claim in
Count 3 shall be dismissed withoutgudice.

Pending M otions

! Plaintiff does not explicitly raise a claim under the ADA or Rehabilitatioh Aowever, at this early
stage in litigation, the Court must considdirof the litigant's claims and not just thearticularlegal
theories he propounds, particuladgcaus he is litigatingpro se SeeNorfleet v. Walker684 F.3d 688,
690 (7th Cir. 2012)Jarosv. lll. Dept of Corrs, 684 F.3d 66(7th Cir. 2012).
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Plaintiff alsofiled two Motionsfor Recruitment of Gunsel (Dos. 3, 10), which shall be

referred to UnitecStates Magistrate Jud@hilip M. Frazier for a decision.
Disposition

IT ISHEREBY ORDERED that COUNTS 1 and2 areDI SM | SSED without prejudice
against Defendant¢/ ARDENS JOHN DOE ##1-3, and COUNT 3 is DISMISSED without
prejudice against all of the named defendants for failure to state a claim ugdnrelieéf may
be granted

IT IS ALSO ORDERED that COUNTS 1 and 2 are subject to further review against
DefendantsKk URR and CARPENTER. With regard toCOUNTS 1 and 2, the Clerk shall
prepare for DefendastK URR and CARPENTER: (1) Form 5 (Notice of a Lawsuit and
Request to Waive Service of a Summons), and (2) ForiWa&vér of Service of Summons).
The Clerk isDIRECTED to mail these forms, a copy of t@®mplaint and this Memorandum
and Order to each Defendant’s place of employnas identified by Plaintiff. If aDefendant
fails to sign and return the Waiver of ServafeSummons (Form 6) to the Clerk within 30 days
from the date the forms were sent, the Clerk shall take appropriate sedffectdormal service
on that Defendant, and the Court will require that Defendant to pay the full cosiamal f
service, to the extent authorized by the Federal Rules of Civil Procedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s curremnk &ddress, or, if
not known,the Defendant’s ladkknown addressThis information shall be used only for sending
the forms as directed above or formally effecting serviceAny documentation of the address
shallbe retained only by the ClerlAddress information shall not be maintained in the court file

or disclosed by the Clerk.
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Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copy of every pleading or other document submitted for considesation @ourt.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a
true and correct copy of the document wasesd on Defendants or counsény paper received
by a district judge or magistrate judge that has not been filed with the Cléhlatofails to
include a certificate of service will be disregarded by the Court.

Defendants areORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgePhilip M. Frazier for further pretrial proceedingsincluding a decision on the Motisn
for Recruitment of Gunsel (Dos. 3, 10, pursuant to Local Rule 72.2(b)(2) and 2% C.

8 636(c), if all parties consent to such a referrakurther, this entire matter shall be
REFERRED to United States Magistrate Judgeazier for disposition, pursuant to Local Rule
72.2(b)(2) and 28 U.S.C. § 636(d)all parties consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymentisof cos
under § 1915, Plaintiff will be required to pay the full amount of the cosisrdless of the fact
that his application to proceed in forma pauperis has beengranted. See28 U.S.C.

8 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence this civil action without being required to prepay fees and costge or gi
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the CleekGxfurt,

who shall pay therefrom all unpaid costs taxed agaiasitigf and remit the balance to plaintiff.
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Local Rule 3.1(c)(1).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independenyl investigate his whereabouts. This shall be done in writing and not later than
7 days after a transfer ortber change in address occufsilure to comply with this order will
cause a delay in the transmission of court documents and may resusiinigsdil of this action
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: June 21, 2016

g/ STACI M. YANDLE

District Judge
United States District Court
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