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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

SUNNI NOBLE, )
No. K92681, )

Plaintiff,
VS. Case No. 16-cv-00316-JPG
LT. M CcALLISTER,

TRAVIS C. OCHS, and
R. BAYLOR,

~—
~— ~— ~— N N

Defendants. )

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Sunni Noble is an inmate housedLiawrence Correctional @&r. Pursuant to
42 U.S.C. 81983, Plaintiff bringghis action for deprivations of his constitutional rights
stemming from two incidents where héegkedly injured by correctional officers.

This case is now before the Court for a preliminary review of the complaint pursuant to
28 U.S.C. 8 1915A. The Court is required to dssrany portion of the complaint that is legally
frivolous, malicious, fails to ate a claim upon which relief may lgeanted, or asks for money
damages from a defendant who by law is immune from such relief. 28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”
Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousnissan objective standard that refers
to a claim that any reasonable person would find meritleesy. Clinton, 209 F.3d 1025, 1026-
27 (7th Cir. 2000). An action fails to state aiel upon which relief can be granted if it does not
plead “enough facts to state a claim tlefethat is plausible on its face.Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570 (2007). The claim of emiat to relief must cross “the line
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between possibilityand plausibility.” Id. at 557. At this juncture, the factual allegations of the
pro se complaint are to be liberally construefiee Rodriguez v. Plymouth Ambulance Serv., 577
F.3d 816, 821 (7th Cir. 2009).

The Complaint

According to the complaint, on May 11, 2014, McAllister had ben using handcuffs
and a long-chain to restrain Plaintiff. McAllistencuffed only Plaintiff's right arm and turned
the long-chain over to C/O Ochs. At some poinh®©pulled the long-chawith such force that
Plaintiff's left arm, hand and nose were brokend his lip was “busted.” McAllister summoned
medical assistance.

A nurse arrived and stated that Plaintiff should be re-cuffddvs hands in front, rather
than in back, because Plaintiff's arm looked ek McAllister not onlycuffed Plaintiff with
his hands behind his back, he stidt Plaintiff would have to sulitra sick call slip in order to
receive medical care. The nusteod by, merely shaking her head.

In what Plaintiff perceived to be an attpt to cover-up the indent, C/O Ochs filed a
false disciplinary ticket against Plaintiff, assegtithat Plaintiff had tried to take the restraints
from him and charging Plaintiff witlstaff assault and making threateg(Doc. 1-2, p. 15).
Although Plaintiff was initially conicted of the disciplinary offenség states that the conviction
was later expunged.

It is also alleged that orude 4, 2014, Lt. R. Bagt threatened, “You'r&loble, I'll break
your other fing arm,” and then proceeded twke Plaintiff, while Plaintiff was handcuffed
(with one arm in a cast). Plaintiff was rengl® unconscious, only to regain consciousness
aboard a bus headed to Logan Correctional €2enfThe complaint also vaguely references

Plaintiff receiving a head injury.
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Plaintiff seeks compensatory and punitive damages.

Based on the allegations in the complaime, Court finds it anvenient to divide thero

se action into the following counts. The partiegdahe Court will use thesdesignations in all

future pleadings and orders, urdestherwise directed by a judiciafficer of this Court. The

designation of these counts does not titute an opinion as to their merit.

Count 1:

Count 2:

Count 3:

Count 4:

Count 5:

Lt. McAllister and C/O Ochs used excessive force against Plaintiff,
in violation of the Eighth Amendment;

Lt. McAllister inflicted cruel and unusual punishment by re-
cuffing Plaintiff with his hands behind his back, in violation of the
Eighth Amendment;

Lt. McAllister was deliberately indifferent to Plaintiff's serious
medical needs, in violation of the Eighth Amendment;

C/O Ochs falsely charged Plaitiff with a disciplinary infraction,
in violation of the Due Process Clause of the Fourteenth
Amendment; and

Lt. Baylor used excessiveforce against Plaintiff and failed to
secure him medical care, all in viation of the Eighth Amendment.

Plaintiff attached 29 pages dbcumentation to the complaimbost of which has nothing

to do with the claims asserted in the comglaimAny intended claims that have not been

recognized by the Court should be consideresingised without prejudice as insufficiently

pleaded.

Discussion

Counts 1-3

The Eighth Amendment to the United Sta@mnstitution protects prisoners from being

subjected to cruel and unusual punisimin U.S. CONST., amend. VliBee also Berry v.

Peterman, 604 F.3d 435, 439 (7th Ci2010). This protection phibits the unnecessary and

wanton infliction of pain withoupenological justification Whitman v. Nesic, 368 F.3d 931, 934
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(7th Cir. 2004) (quotindVeriwether v. Faulkner, 821 F.2d 408, 415 (7th Cir. 1987)). The key
guestion is whether the defendants used forcéina good-faith effort to maintain or restore
discipline,” but instead acted “maliciously and sadistically to cause him hakfhkins v.
Gaddy, 559 U.S. 34, 37 (2010) (citations omitted).

Prison officials can also viate the Eighth Amendment’sqgscription against cruel and
unusual punishment when their conduct demonsttdediberate indifferene to serious medical
needs of prisoners.Estelle v. Gamble, 429 U.S. 97, 104 (1976). A medical condition need not
be life-threatening to be serigurather, it can be a conditigdhat would result in further
significant injury or unnecessary and waminfliction of pain if not treated Gayton v. McCoy,
593 F.3d 610, 620 (7th Cir. 2010). Even thosedmeictly involved inproviding medical care—
“non-medical defendants”—can be liabl&ee Perez v Fenoglio, 792 F.3d 768, 781-782 (7th
Cir. 2015).

In any event, Section 1983 creates a cafsaction based on personal liability and
predicated upon fault; thus, “to be liable un@®ection] 1983, an individual defendant must
have caused or participatedarconstitutional deprivation.Pepper v. Village of Oak Park, 430
F.3d 809, 810 (7th Cir. 2005) (citations omitted). Tiespondeat superior doctrine—
supervisory liability—does not apply &xtions filed under 42 U.S.C. § 198%e, e.g.,Kinsow
v. Pullara, 538 F.3d 687, 692 (7th Cir. 2008).

Count 1 stems from the incident where @0hs allegedly jerked on the long-chain so
hard that Plaintiff broke his arm and was otherwise injuredthough Plaintiff faults Lt.
McAllister for only releasing one of Plaintiff's muis before turning over the long-chain to Ochs,
there is no reasonably apparent causal linkOtths jerking the chain and Lt. McAllister.

McAllister lacks personal involvement in thdleged use of excessive force and he will be
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dismissed from Count 1 without prejudice. Cbainotherwise states a colorable claim against
C/O Ochs.

Counts 2 and 3 are based on this same@@mtiand state colorable Eighth Amendment
claims against Lt. McAllister and shall proceed.

Count 4

Count 4 is premised upon the allegatidhat, having broken Plaiiff's arm, Ochs
attempted a cover-up by issuing a false discglinreport that depicted Plaintiff as being
antagonistic and, presumably, explaining away hewvas injured. Because it was not Ochs’
decision to convict Plaintiff of the disciplinacharge, the Court has characterized the allegations
as a Fourteenth Amendment due process clather than an Eighthmendment “cruel and
unusual punishment” claim.

The fact that Plaintiff may have been isdua false disciplinaryicket, without more,
does not give rise to a Fourteenth Amendmeaitrcl This is because “due process safeguards
associated with prison disciplinary proceedings sufficient to guard against potential abuses],]
[and a] hearing before a presumably impartial Adjustment Committee terminates an officer's
possible liability for the filing of amllegedly false disciplinary reportiadley v. Peters, 841 F.
Supp. 850, 856 (C.D. Ill. 1994), aff'd, 70 F.3d 117 (@th1995) (citations omitted). Although
Plaintiff was initially convicte, the charge was entually expunged. Therefore, although the
issuance of a false disciplinary charge is deplorable, no constitutional violation has occurred.
Count 4 will be dismissed; out of an abundaoteaution, dismissal shdle without prejudice.

Count 5

Count 5 pertains to the allegations thdtp@ a month after Plaiiff's arm was broken,

Lt. Baylor threatened to breakaitiff’'s other arm and then proceeded to choke Plaintiff until he

Pageb of 9



was unconscious. Then, apparently, Plaintifsypéaced on a transport bus without being given
medical care.

The allegation that Baylor cho#télaintiff without provocation pessibly with some sort
of connection to the initial incident with McAllister and Ochs—sufficiently states an Eighth
Amendment excessive force claim. Although #ilegation suggesting ¢hdenial of medical
care is tenuously pleaded, givdrat Plaintiff was unconsciousa suffering a head injury, the
claim will be allowed to proceed.

Whether Count 5 is factually related @punts 1-4 is a posslly the Court cannot
entirely discount based on the relatively muddiéednplaint. Therefore, Count 5 will not be
severed into a separate case at this time (whalld require the payment of an additional filing
fee)! However, Plaintiff is forewarned that, #% case progresses, it may become clear that
severance is warranted. Pl#intmay preemptively amend the complaint to drop Count 5 and
not incur an additional filing fee, but he must keep in mind that there is a two-year statute of
limitations, so he would have tmmediately file a new case if leants to pursue the claim.

Disposition

IT IS HEREBY ORDERED that, for the reasons stated, Defenddrit.

MCALLISTER is DISMISSED without prejudice from COUNT 1; COUNT 1 shall

otherwisePROCEED against DefendarRAVIS C. OCHS.

! Federal Rule of Civil Procedure 18 generallynpiés a party to join “as many claims as it has
against an opposing party."eb.R.Qv.P. 18(a). “Thus multiple claims against a single party are
fine, but Claim A against Defendant 1 should bet joined with unrelated Claim B against
Defendant 2.” George v. Smith, 507 F.3d 605, 607 (7th Cir. 2007)Vith that said, Rule 20
permits multiple defendants to be joined in a single action if: §&Y) right to relief is asserted
against them jointly, severally, or in the altdiva with respect to or arising out of the same
transaction, occurrence, series of transactior® occurrences; and (B)ny question of law or
fact common to all defendantslinarise in the action.” Ep.R.Qv.P. 20(a)(2)(A), (B).
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IT IS FURTHER ORDERED that COUNTS 2 and 3 shall PROCEED against
Defendant.T. MCALLISTER .

IT IS FURTHER ORDERED that COUNT 4 is DISMISSED without prejudice.

IT IS FURTHER ORDERED that COUNT 5 shall PROCEED against DefendarR.
BAYLOR.

The Clerk of Court shall prepare for Defendabh®® M CALLISTER, TRAVIS C.
OCHS and R. BAYLOR: (1) Form 5 (Notice of a Lawsuiind Request to Waive Service of a
Summons), and (2) Form 6 (Waiver®érvice of Summons). The ClerkidRECTED to mail
these forms, a copy of the complaint, ant ttlemorandum and Order to each Defendant’s
place of employment as identified by Plaintif€onsequently, Plaintiff motion for service of
process at government expense (Doc. 5) is therBfeNIED as moot

If a Defendant fails to sign and return theiVéa of Service of Ssnmons (Form 6) to the
Clerk within 30 days from the date the forms were sent, the Clerk shall take appropriate steps to
effect formal service on that Defendant, andGloairt will require that Defendant to pay the full
costs of formal service, to the extent authedl by the Federal Rideof Civil Procedure.

With respect to a Defendant who no longar ba found at the worddress provided by
Plaintiff, the employer shall furnish the Clerk wittie Defendant’s currentork address, or, if
not known, the Defendant’s last-known addreBkis information shall be used only for sending
the forms as directed above or for formally effieg service. Any documentation of the address
shall be retained only by the Clerk. Address information shall not be maintained in the court file
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (gwon defense counsel once an appearance is

entered), a copy of every pleading or other docuraghmitted for consideration by the Court.
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Plaintiff shall include with the original paper to be filed a certificate stating the date on which a
true and correct copy of the document was seoveDefendants or counsel. Any paper received
by a district judge or magistrate judge that has been filed with theClerk or that fails to
include a certificate of service Wbe disregarded by the Court.

Defendantsare ORDERED to timely file an appropriateesponsive pleading to the
complaint and shall not wee filing a reply pursuanib 42 U.S.C. § 1997¢e(g).

Pursuant to Local Rul&2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for further pre-trial procegdinincluding consideratioof Plaintiff’'s motion
for counsel (Doc. 4).

Further, this entire matter shall REFERRED to a United States Magistrate for
disposition, pursuant to Local Rui.2(b)(2) and 28 U.S.C. § 636(d)all parties consent to
such areferral.

If judgment is rendered agest Plaintiff, and the judgmemicludes the payment of costs
under Section 1915, Plaintiff will be required to lag full amount of the costs, notwithstanding
that his application to procead forma pauperis may have been grantedSee 28 U.S.C. §
1915()(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leave to commence this civil action without fgpirequired to prepay fees and costs or give
security for the same, the applicant and his oradtirney were deemedd have entered into a
stipulation that the recovery, if any, secured im dlgtion shall be paid the Clerk of the Court,
who shall pay therefrom all unpaidste taxed against Plaiffitand remit the balance to Plaintiff.

Local Rule 3.1(c)(1).
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Finally, Plaintiff isSADVISED that he is under a continuirdpligation to keep the Clerk
of Court and each opposing party informed oy &hange in his address; the Court will not
independently investigate his wkabouts. This shall be done writing andnot later than7
days after a transfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmissmincourt documents and may result in dismissal of this action
for want of prosecutionSee FED. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: April 20, 2016

§/J. Phil Gilbert
United StatesDistrict Judge
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