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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JOSHUA HOSKINS, #R54570,
Plaintiff,

)

)

)

)

VS. ) Case No. 16-cv-00334-MJR

)

DILDAY, SHOENBECK, )

HUDSON, MAYERS, EVOLADI, )

GUTREUTER, ALLEN, ENGELAGE, )

HARVEY, LALIS, SPILLER, )

LANG, FREIDRICH, C. BUMP, )

WARD, WOOLEY, GEE, MAPLE, )

JOHN DOE 1, and JOHN DOE 2, )
)
)

Defendants.

MEMORANDUM AND ORDER

REAGAN, Chief District Judge:

Plaintiff Joshua Hoskinsan inmate who is currently incarceratedi@nard Correctional
Center (“Menard), brings thispro se action for alleged violations of his constitutibmaghts
under 42 U.S.C. 8§ 198®laintiff's claims stem from a common thread of First Amendment
retaliation and Eighth Amendment violations of his bodily integrity in various foRhasntiff's
trouble at Menard began on February 13, 2016, when he alleges that guartieviiest aim to
be attacked by a fellow inmate, and then the guards proceeded to attack him tlemselve
Following the attack, Plaintiff alleges that he was denied medical care, that he aide tan
lodge grievances, that prison officials ignored his requests to phatedtom staff and inmates,

and that he continues to be harassed and in danger. The following defendants haemaeken

! The Court acknowledges that this complaint contains numerous claimstaganerous defendants. However, the
Court is not exercising its authority to sever the complaint at this junbrause it appears that all of the claims
stem from a physical attk on a single date in February 2016. As the case proceeds and the claims are furth
developed, the Court reserves the right to apply principles of seversiicgeeas fit. The Plaintiff is hereby given
notice of the risk of adding additional claims artes, which may lead to severance, dismissal, or additional fees.
See George v. Smith, 507 F.3d 605, 607 (7th Cir. 2007).
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in connection with these claims: Dilday (semg®, Shoenbeck (lieutenant), Hudson (sergeant),
Mayers (lieutenant), Evoladiliéutenan), Bruce Gutreuter lieutenan}, Allen (major), R.
Engelage (medical technician), Harvegolfectional officer), Lalis (correctional officer),
William Spiller (internal affairs sergeant), Aimee Lang (medical technjici@had Freidrich
(medical technician), C. Bump (internal affairs officer), Ward (interffaira/intelligence unit),
Wooley (internal affas/intelligence unit), Gee (internal affairs/intelligence unit), Maple
(correctional officer), John Doe 1 (correctional officer), and John Doe 2 (cormraktfficer).

This case is now before the Court for a preliminary review of the Complaintgmirs
28 U.S.C. § 1915A. Under Section 1915A, the Court is required to promptly screen prisoner
complaints to filter out nonmeritorious claims. 28 U.S.C. § 1915A(a). The Court is required to
dismiss any portion of theomplaint that is legally frivolous, malicious, fails to state a claim
upon which relief may be granted, or asks for money damages from a defendant whody law i
immune from such relief. 28 U.S.C. § 1915A(b).

The Court previously allowed leave for the Plaintiff to file an Amended CGonpby
July 27, 2016. The Plaintiff filed two amended complaints. For purposes of this el€ourt
adopted the Plaintiff's Second Amended Complaint as the operative pleading, filed July 6, 2016.
The Clerk of the Court IBEEREBY DIRECTED to docket the Secomrdimended Complaint as
the operative pleading.

The Complaint

According to the ComplaintPlaintiff was exiting the west cell house at Menard on
February 13, 2016, when an unnamed inmate called out to him from a cell, threateniagkto att
him for being a snitch. Plaintiff asked the guard on duty, Officer Dilddye could return to his

cell or have some other form of protection. Dilday retorted that he could notatritketwould
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have to endure the attack because Dilday believed that Plaintiff had drgeto $vienard for
assaulting a correctional officer. Dilday also commented that he wappwyhvith Plaintiff for
filing grievances against Menard staff, and that he would like to beatifPlaimself.

Outside the west cell house, Plaintiff encountdreitenantShoenbeclkand explained
his safety concerns regarding the inmate and Dilday. LieuteBhoéenbeckdismissed his
concerns, indicated that like Dilday and other Menard b&fivas displeased with the Plaintiff’s
use of the grievance systeamd stated that Plaintiff would have to endure the attack or fight
back. An unknown inmate ran up to Plaintiff and struck him twice in the face with a clesed fi
causing extensive injuries to his nose, face, and mouth. His injuries bled aretisilile the
fight was going onShoenbeckstated that he could falsify disciplinary reports to make the
Plaintiff look culpable or to prevent the Plaintiff from successfully triggeringnaastigation
into the fight.

Dilday stopped the fighand handcuffedhe Plaintiff. At Shoenéck’s direction, Dilday
tightened the cuffs and began beating the Plaintiff, striking him with a cleged the face and
jaw. Dilday walked away and Sergeant Hudson then commented that Plaistiffeealing from
the mouthHudson also participated in the beating by slamming Plaintiff's face into theetencr
ground. Lieutenant Mayers encouraged Hudson’s conduct, stating that the Plairtiffedes
payback for allegedly assaulting a correctional officer at Statevillesdtudotinued the
beating, striking the top of Plaintiff's head with a closed fist. Lieutenant @atréhen directed
that the Plaintiff be taken to the healthcare unit for further beating.

Two unknown white male correctional officers approached the Plaintffshoved his
body, chokedim, twistedthe handcuffs, and threatmhto break his arms. Plaintiff was brought

to a room in the healthcare unit where Gutreuter, Evoladi, Allen, and medical ctanhni
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Engelage were all present. Allen stated that the Pifaméis on his radar for filing grievances
against Menard staff and because he was sent to Menard for allegedly assaatimectional
officer. Allen directedGutreuter and Evolado beat Plaintiff severely. Engelage echoed Allen’s
sentimentand addedhat she would not report anything or provide the Plaintiff any medical care
because she was displeased with the grievances he had been filing complametdijcal care

at Menard. Engelage allegedly intended to help falsify reports so that tméffPtaiuld not
grieve his beating.

Gutreuter indicated “1@” and he and Evoladi shoved the Plaintiff into a wall, slammed
his head into a door, threatened to kill him, and pepper sprayed him. Gutreuter and Evoladi
dragged him from the medical unit to North 2 cell house where they rammed him into
doorframes, brick walls, and metal railings. They dragged his body up and dbtemeg,struck
his body in numerous ways to continue the beating. In a shower area they stomped on him and
kicked his stomachthighs and testicles. Gutreuter rolled Plaintiff on his back and sprayed his
testicles with pepper spray. Evoladi told other officers to see if the visiting cages were
unoccupied sthatthey could use one to continue the beating. Gutreuter stated that geimgs
to file a false disciplinary report against Plaintiff to get him placed in sefggagand to cause
him a grade loss. Evoladi then escorted the Plaintifiiisitor's cage and instructed him to strip
naked.

In thecage Evoladi directed the Plafhto face a corner and hrepeatedly struckim in
the back. Officers Lalis, Maple, and other unknown officers participated. Eya#pgder sprayed
Plaintiff's face again and commanded the Plaintiff to get on the flodiced$ Lalis and Harvey
kicked his face, stomach, and testicles, which causedto vomit. Evoladi told the officers ho

to report the use of pepper spréde directed the officers to take the Plaintiff to a cell. Evoladi
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told Plaintiff he was not worried about Plaintiff grieving theidtent because he and others could
monitor the Plaintiff’'s correspondences and destroy his grievances.

Upon arriving in a cell, the Plaintiff rinsed his face in water and usedvéftmilk to
rinse his eyes. Officer Harvey returned and escorted thetiRltonsee Internal Affairs Officer
William Spiller. On the walk, Harvey slammed Plaintiff into a wall and stated thae@ar
should have killed him.

Plaintiff recounted the details of his beating to Spiller. Spiller observed higemjout
decling treatment, indicating that he was aware of the situation but had told security and
medical staff not to provide treatment or to document the Plaintiff's injuries. Spitlmated
that he was familiar with the grievance and investigation system, and that his dgéctmther
staff were designed to make it impossible for the Plaintiff to document his dpeatseek relief
for it. Spiller told the Plaintiff that his institutional mail and internal correspondencidvize
monitored to prevent him fronodiging grievancesand that if he lodged a grievance he would
be framed with false criminal or disciplinary charges for possessing powea prohibited
substanceFurther, Spiller told the Plaintiff that if he attempted to file grievances Evoladi,
Gutreuter, Dilday, and other staff would physically assault him again. Spillecatsdi that all
medical staff and security officers were on board with the plan to kemifPfeom lodging any
complaints or documenting his injuries.

On February 16, 2016 J&mtiff notified medical technician Chad Freidrich of his injuries
as Freidrich passed his cell. Freidrich indicated that he knew who Plawastf and that C.

Bump, Spiller, Lang, and Stephahi®ld him not to provide the Plaintiff with medical care.

2 The Plaintiff makes a single mention of an individual named “Stephantéé body of the Complaint, but he does
not list anyone by the name of Stephanie as a party. Thus, the Coumttviittat “Stephanie” as a named defendant.
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Freidrich warned Plaintiff not to waste his time sending medical requests to theaimartt,
because they would go unanswered.

On February 17, 2016, Investigator C. Bump came to the Plaintiff's cell to ask him about
gang activity at Menard. Plaintifbld Bump about his beating and requested medical care and
assistance documenting his injuries for grievance purposes. Bump acknowledcgtaftheere
in the wrong to beat or otherwise mistreat the Plaintiff, but indicated that he wolutélpahe
Plairtiff based on his reputation for previously assaulting a correctional offieenpBalso
indicated that he did not like the way the Plaintiff grieved about staff’'s ddgen the job, and
that he instructed staff to ignore Plaintiff's needs. Bump stitaidhe and Spiller would work
together to prevent Plaintiff from successfully lodging any grievances.

On February 21, 2016, medical technician Lang walked by the Plaintiffarcktopped
to comment about his beating. Like other staff, skigressedlispleasure with Plaintiff’'s practice
of filing grievances. She indicated that she would not provide the Plaintiff witrcaledire, and
that she was acting concert with defendants Bump, Spiller, and other staff, who disliked him.

Plaintiff encountered defendants Allen, Ward, and Wooley from the internalsadiadr
intelligence units on May 19, 2016. Ward commented on the beating the Plaintiff received in
February, and indicated that he would not have success grieving the inaitlamtaughed and
Wooley said that Spiller and Bump told her about the Plaintiff's requests that keepdaon
against the staff members who beat him. Wooley noted that a letter the Plaintifftoviante
investigatory entity was intercepted and destroyed. On June 3, 2016, Wooley pgateddhat
Plaintiff would not be able to grieve his beating, and that he deserved the beating fgr havin

assaulted a correctional officer.
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On June 23, 2016, Spiller and Investigator Gee stopped at the Plaintiff's cell. Gee
acknowledgedhe Plaintiff's February beatingecouned extensive details of the physical harms
Plaintiff suffered, and stated that he told medical and security staff to prevent grievaoges a
the beating. Gee suggested thahihdplanned a way to defend himself ag any grievances
or claims by the Plaintiff that he did not discipline staff for the beating.

As a result of the attack and the lack of medical treatment the Plaintiff allegettess
injuries, including: swelling, bruises, abrasions, lacerations®face, neck, knees, \sts, back,
and rib cage. He claims that he cannot open his mouth or chew without pain achesad
Additionally, thepepper sprawpplied to his body caused weeks of burning and disconifert.
struggled to urinate or use the bathroom without pain. Plaintiff suffered shaking andhgduoniti
weeks following the attack. To date, he continues to suffer mental astt@hgnxieties leading
to depression, sleeplessness, lack of focus, inability to focus, meditate, ontcae¢ceanda
general inability to participate fully in activities.

Plaintiff alleges that defendants Shoenbeck and Gutreuter filed falsplidesgi reports
against him, which resulted in the loss of five months efrade,” lost commissary privileges,
and placenent in segregation or confinement.

The Plaintiff is seeking $189,999 in compensatory damages, and $28,999 in punitive
damages against each defendant. He is also seeking an injunction transferrioganiother
facility, as well as a permanent directibat he never be housed at Menard again.

Discussion
Based on the allegations, the Court finds it convenient to divide thee Complaint into

the following enumerated claims. The parties and the Court will use thesealesig in all
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future pleadings and orders, unless otherwise directed by a judicial officerso€Cthirt. The

designation of these counts does not constitute an opinion regarding their merit.

Count 1:

Count 2:

Count 3:

Count 4:

Count 5:

Count 6:

Count 7:

Count 8:

First Amendment claim of retaliation for filing grievances, and for
assaulting a corrections officer in the past

Eighth Amendment failure to protect claim against Menard staff
for allowing Plaintiff to get attacked by a fellow inmata
February 13, 2016;

Eighth Amendmentailure to intervene claim agnst Menard staff
thatencouragear did not stop Plaintiff’'s beating on February 13,
2016;

Eighth Amendment excessive force claim for beating the Plaintiff
on February 13, 2016;

Eighth Amendmendeliberate indifference by denial of dheal
care claim for denying Plaintiff medical care following his
February 13, 2016 beating;

Fourteenth Amendmentlaim for intercepting or otherwise
impeding Plaintiff's ability to lodge grievances regarding his
February 13, 2016 beagrard the subsequent harassment;

Conspiracy claim against all defendants for agreeing to allow the
harm on February 13, 2016, and for then denying medical care or
access to grievances; and,

Fourteenth Amendment Due Process violation fas lof credit
and inmate privileges based upon false disciplinary reports by
defendants Shoenbeck and Gutreuter.

Counts 15 and 7shall receive further review against those defendants who are identified

below in connection with each claim. Count 6 shall be dismisstid prejudicefor failure to

state a claim upon which relief may be granted because an inmate does not have eedse pro

interest in a prison grievance procedi@eunt 8 shall be dismissed without prejudice for failure

to provide sufficienfactual information to state a viable claim.
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Count 1

Prison officials may not retaliate against inmates for filing grievances or agleerw
complaining about their conditions of confinemei®ee, e.g., Gomez v. Randle, 680 F.3d 859,
866 (7th Cir. 2012)DeWalt v. Carter, 224 F.3d 607, 6187th Cir. 2000. Furthermore, “[a]ll
that need be specified is the bare minimum facts necessary to put the defendant af tiaice
claim so that he can file an answerHiggs v. Carver, 286 F.3d 437, 439 (7th Cir0@2).
Naming the suit and the act of retaliation is all that is necessary to state a claim gfeimpro
retaliation. Id. A complaint that provides a short, clear statement of the relevant facts eempli
with the federal rules of civil procedure, and tltasinot be dismissed because it does not allege
all facts necessary to clearly establish a valid clduin.

The Plaintiff has provided sufficient factual allegations for his claim of retaligto
proceed against the aforementioned defendblgtstatedhat he filed a number gfrievancest
Menard and that he was told by the staff during and after his Februlirpetsing that he
deserved the assault for filing too many grievances. Thus, he has idegridéeahces and an act
of retaliation.See Higgs, 286 F.3d at 439. Count 1 will be allowed to proceed as to defendants
Dilday, Shoenbeck Hudson, Evoladi, Gutreuter, Allen, Engelage, Harvey, Spiller, Lang,
Freidrich, Bump, Wooley, and Ge€ount 1 will be dismissed without prejudice against
defendantdMayers, Lalis, Maple, John Doe 1, and John Doe 2 because the Plaintiff did not
mention those individuals making any retaliatory remarks in connection with tdreluct. See
e.g. Palmer v. Marion Cty., 327 F.3d 588, 594 (7th Cir. 2003) (section 1983 ligimhay only be
based on a finding that the defendant caused the deprivation agitb&udoy direct participation

or by demonstrable acquiescence

Page9 of 22



Count 2

TheEighthAmendment to the United States Constitution protects prisoners from cruel
and unusual punishment. U.SONST.,, amend. VIII; see also Berry v. Peterman, 604F.3d 435,

439 (7th Cir. 2010). Prison conditions that deprimmates of basic human needs, such as
inadequate nutrition, health, or safatyay constitute cruel and unusual punishmé&ee Rhodes

v. Chapman, 452 U.S. 337, 3487 (1981); e also James v. Milwaukee Cnty., 956 F.2d 696,
699 (7th Cir. 1992)In Farmer v. Brennan, 511 U.S. 825, 833 (1994), the United States Supreme
Court held that “prison officials have a duty...to protect prisoners from violertbe dtands of
other prisoners.” Not every risk of harm gives rise to a constitutional hatalprotectPinkston

v. Madry, 440 F.3d 879, 889 (7th Cir. 2011). Plaintiff must make apew showing: 1) that
there was a serious risk of peril; and, (2) that the liable individual easily coulddosee
something to avert the risk, but did not dolsb.

A condition may be serious if it poses a substantial risk of serious BagrSanville v.
McCaughtry, 266 F.3d 724, 733 (7th Cir. 2001). A threat to an inmate’s physical safety may
constitute a serious risBames, 956 F.2d at 699. However, a threat such as the pure fact of being
housed in a high risk wing is not a sufficient threat to constitute a failure to p&ge&hields
v. Dart, 664 F.3d 178, 181 (7th Cir. 2011) (finding that defendants did not fail to protect an
inmate byhousing him in a high risk area where he failed to demonstiggecidic threat to his
personal safety).A condition is objectively serious if failure to treat it could result in further
significant injury or unnecessary and wanton infliction of paieéd v. McBride, 178 F.3d 849,

852 (7th Cir. 1999) (citations omitted)dditionally, a risk of harm is only serious if there is a
strong likelihood that, absent action, harm will oc&tinkston, 440 F.3d at 889.

Subjectively, a plaintiff must prove thadrison officials were aware of a specific,
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impending, and substantial threat to his safety and choose to refrain from RBopieg. Shafer,

86 F.3d 90, 92 (7th Cir. 1996) (noting that a jury was entitled to rely on evidence thatia capta
knew of a risk to an inmate and a pending transfer request, but failed to act equbst in
finding that the captain failed to protect the inmate). Additionally, a defendandliisgwess to

take affirmative steps to stop a dangerous situation is relevant to wtrethdefendant showed
deliberate indifferenceSee Shields, 664 F.3dat 181 (noting that a guard was not required to
personally intervene in a fight, and could take sufficient action by callmigaick up).

Plaintiff alleges that Dilday an@&hoenbecKailed to protect him from an attack by a
fellow inmate on February 13, 2016. Specifically, Plaintiff alleges that Dadayand heard the
unnamed inmate call out threats and that Dilday refused to allow the Plaintiff td tethes cell
for protection. Raintiff exited thecell houseand informedShoenbeckof the situation, but
Shoenbeckalso declined to help, and suggestbdt Plaintiff deserved a beating and that he
would have to fight backmmediately thereafter, Plaintiff was attacked by an unnamedte.
Given the fact that defendant Dilday allegedly personally witnessed thdsthessl that
Shoenbeckexpressed an affirmative intent to not protect the Plaintiff, Count 2 mayegaroce
against these two defendants. Count 2 will not proceed as tdtamyhamed defendants because
Plaintiff did not mention any others in connection with a failure to profeetPalmer, 327 F.3d
at 594. Though the Plaintiff told a number of defendants about his beating after the faets he do
not allege that afteFebruary 18 he was under a specific threat that the other defendants
deliberately ignored. Accordingly, defendants Hudson, Mayers, Evoladi, Gutredten, A
Engelage, Harvey, Lalis, Spiller, Lang, Freidrich, Bump, Ward, Wod&se, Maple, John Doe

1, and John Doe 2 will be dismissed without prejudice from Count 2.
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Count 3

Under the Eighth Amendment, a police officer may be held liable for failingeovene
if he or she has a realistic opportunity to step forward and protect a plaintiff frohesanatate
or officer’'s excessive force, but fails to do starper v. Albert, 400 F.3d 1052, 1064 (7th Cir.
2005). However, there is not a proper basis for a failure to intervene if there is not agingderl
constitutional violationld.

Here, the Court canot dispose of this claim at this juncture because there are allegations
that defendants encouraged the attack on the Plaintiff by a fellow inmatieeanioly correctional
staff, and both attacks haymotential underlying constitutional violations of retaliation and
excessive force. Thus, Count 3 will be allowed to proceed against the defendants whoyalleged|
witnessed or participated in the physical abuse against the Plaintiff. Theselalgt are:
Dilday, Shoenbeck, Hudson, Mayers, Evoladi,r@utter, Alen, Engelage, Harvey.alis, Maple,

John Doe 1, and John Doe Refendants Spiller, Lang, Freidrich, Bump, Ward, Wooley, and
Gee will be dismissed without prejudice because the Plaintiff did not articatasetthat indicate
these individuals had a realistic opportunity to stop the Februdhatt8ck.See Harper, 400
F.3d at 1064.

Count 4

The intentional use of excessive force by prison guards against an immtlaceit
penological justification constitutes cruel and unusual punishment in violation of gh¢hEi
Amendment and is actionable undet33. See Wilkins v. Gaddy, 559 U.S. 34, 380 (2010);
DeWalt, 224 F.3dat 619.An inmate must show that an assault occurred, and that “it was carried
out ‘maliciously and sadistically’ rather than as part of ‘a gfaaith effort to maintain or restore

discipline.” Wilkins, 559 U.S. at 40 (citingdudson v. McMillian, 503 U.S. 1, 6 (1992)). An
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inmate seeking damages for the use of excessive force need not establishbselily injury to

make a claim, but not “every malevolent touch by a prison guard gives rise taa tziese of
action.” Id. at 37-38 (the question is whether force wdes minimis, not whether the injury
suffered wasle minimis); see also Outlaw v. Newkirk, 259 F.3d 833, 837-38 (7th Cir. 2001).

Plaintiff has stated a claim for excessive force based upon the beating thatihalleg
occurred on February 13, 2016. His complaint alleges that defendants Dilday, Hudson,
Gutreuter, Evoladi, Lalis, Maple, Harvey, John Doe 1, and John Doe 2 all diretitypaded in
the physical assault byr#&ing him, kicking him, pepper sprayifgm, dragging his body about
the prisonandslamming him into walls, the floor, doorframes, and metal objects, among other
things. Though the initial act of abruptly handcuffing him may have been taken tanrégtna
from fighting another inmate, all subsemt physical acts may have gone above and beyond
what was necessary to legitimately restrain Hise Wilkins, 559 U.S. at 40Count4 will be
allowed to proceed against defendants Dilday, Hudson, Gutreuter, Evoladi, Lalis, Maple,
Harvey, John Doe 1, and John Doe 2. Count 4 will be dismissed without pregadeall other
named defendants because they are not personally mentioned in connection with direat phy
abuse See Palmer, 327 F.3d at 594.

Count 5

Prison officials violate the Eighth Amendment’s proscription against cruel and unusual
punishment when their conduct demonstrates deliberate indifference to the sedmad ne2ds
of an inmate.See Gutierrez v. Peters, 111 F.3d 1364, 1369 (7th Cir. 1997). To establish
deliberate indifference to a medical condition, a prisoner must show a condition that is
sufficiently serious (objective component) and that an official acted with &isuoffy culpable

state of mind in failing to address the condition (subjective compondnt)hether an injury is
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serious enough is a very fact specific inguigeriousness may be shown if an ordinary doctor
opined an injury warranted treatment, if an injury significantly impactechdividual’s daily
activities, or if @ injury caused chronic or substantial pain, among other tHihgs.

As to the subjective component, an official “must both be aware of facts from which the
inference could be drawn that a substantial risk of serious harm exists, and la¢smdsaw thk
inference.” Jackson v. lll. Medi-Car, Inc.,, 300 F.3d 760, 765 (7th Cir. 2002). If an official
reasonably responds to a risk, even if harm was not averted, deliberate indiffereno®tdoes
exist.ld. A claim for medical negligence does not amount tobaetite indifferenceGutierrez,

111 F.3d at 1369. Additionally, a reasonable response differs depending on the aHphety
alleged wrongdoer. A nemedical prison employeeone who for example handles grievances,
or supervises prison operatienwiill generally not be liable for deliberate indifference if he or
she believes the prisoner is receiving adequate medical care, or takes stepy tihatetife
inmate is receiving car&ee Greeno v. Daley, 414 F.3d 645, 655-57 (7th Cir. 2005).

Objectively, the Plaintiff has identified injuries serious enough to warranicelethre.

He alleged jaw pain, bruising, swelling, bleeding, vomiting, and headaches, toan&eme
symptoms. Given the alleged severity of the beating he incurred, the plyyisicalies aguably
would be quite extensive and would warrant medical care.

Next, as to the subjective component, the Plaintiff has alleged that numerous defendant
explicitly acknowledged his injuries and need for treatment, and intentiateadlined him care.

As to the following defendants, he alleged that they blatantly told him he would not receive
medical care: Engelage, Allen, Spiller, Freidrich, Bump, Lang, and Gaet 5 will be allowed
to proceed against those defendants. The distinction between trmhtedendants (Engelage,

Lang, and Freidrich) and the nomedical defendants (Allen, Spiller, Bump, and Gee) does not
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matter in the context of this claim becausased on the Plaintiff’'s factual allegations, the-non
medical defendants clearly did not believe the Plaintiff was receiving aequedical care
when declining to address his requests for GaeGreeno, 414 F.3d at 655-57.

Count 5will not proceed against any other named defendants betteuBéaintiffdid not
specifically allege that any other named defendants deliberately deniedddimahcare See
Palmer, 327 F.3d at 594t should be noted, other defendants allegeetfysedto document his
physical condition to prevent him from filing a grievance, but that is differemt #xpressly
denying care.

Count 6

The Complaint makes many references to the Plaintiff's inability to accessdalhange
procedure and to the Menard officials’ complete ignorance to or failure to respond to said
grievances. To the extent that Count 6 arises fdefendants’ failure to respond to Plaintiff's
grievances, it is subject to dismissérison grievance procedures are not constitutionally
mandatd and thus do not implicate the Due Process Clapesese. See e.g. Grieverson V.
Anderson 538 F.3d 763, 772 (7th Cir. 2008) (noting that any right to a grievance procedure is a
procedural right and thus is not the proper fruit of a substantive due pdars).As such, the
alleged mishandling of grievances “by persons who otherwise did not cause @p@i&in the
underlying conduct states no clain©wens v. Hindey, 635 F.3d 950, 953 (7th Cir. 201But
differently, the fact thatlefendants maydve prevented the Plaintiff from filing grievances or
may have ignored Plaintiff's grievances does not give rise to a due padamessagainst them.
And, in any event, to the extent Plaintiff is complaining that officials denied him nhedica
treatment by gnoring his grievances, he may continue to pursue this theory Quiert 5.

Accordingly,Count 6 fails and shall be dismissed with prejudice.
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Count 7

Civil conspiracy claims are cognizable under § 198& Walker v. Thompson, 288 F.3d
1005, 100708 (7th Cir. 2002) (recognizing a conspiracy claim under section 198B).is
enough in pleading a conspiracy merely to indicate the parties, general pungoappeoximate
date . . ..” Id. at 1007. Here, there is an overarching theme of conspiracy uni®augtiff's
factual allegations. He alleges that nearly all of the defendants whbibeatenied him medical
care, and impeded his ability to lodge grievaneese acting in concert taupish him for filing
grievancesand for having a history of asstng) a correctional officer. The punishment for filing
grievances aspect of his complaint may faimarily within the purview of a First Amendment
retaliation claim. However, as to tpenishment for assaulting a correctional officer, conspiracy
may bethe primary theory Plaintiff pursue&iven the factual allegations that defend&itday,
Mayers, Allen, Engelage, Gutreuter, Spiller, Bump, and Wooley explicitly iorett the
Plaintiff's history as a correctional officer assaulter in relation to thgarts to deny the
Plaintiff care or grievances, the Plaintiff has stated enough information to sw@ppotential
conspiracy claim against these defendaBtaintiff has identified the parties, stated the basic
purpose—to punish him for assaulting a cectional officer, and has alleged a timeframe for the
conspiracy that began in February 2016 and has continued to present. Thus, he hassgited e
to proceed beyond threshold review on his conspiracy claim.

Count 7will be allowed to proceed against defendants Dilday, Mayers, Allen, Ergelag
Gutreuter, Spiller, Bump, and Wooley. Countwill be dismissed without prejudice as to
defendants Shoenbeddudson, Evoladi, Harvey, Lalis, Freidrich, Ward, Gee, Maple, John Doe
1, and John Doe 2 because the Plaintiff did not explicitly mention any of these defendants i

connection with his status as someone who previously assaulted a correctioeal offic
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Count 8

In Hanrahan v. Lane, 747 F.2d 1137, 11481 (7th Cir. 1984), the Seventh Circuit held
that the filing of false disciplinary charges by a correctional officesdwt state a Fourteenth
Amendment claim when the accused inmate is given a subsequent hearing on thosercharges i
which the inmate is afforded the procedural protections outlinggiff v. McDonnell, 418 U.S.

539 55658 (1974) (advance written notice of the charge, right to appear before theghearin
panel, the right to call witnesses if prison security allows,aanditten statement of the reasons
for the discipline imposed). The Seventh Circuit reasoned that prisoners hghe“t be free
from arbitrary actions of prison officialsHanrahan, 747 F.2dat 1140, but determined that the
procedural protections outlined Wolff provided the appropriate protection against arbitrary
actions taken by a correctional officer such as issuing the inmate a fabricadedtcoalation.

In the instant complaint, Plaintiff states that he was falsely accused oécifresp
conduct by Defendants Shoenbeck and Gutreuter, who apparently filed false reportshagains
on February 13, 2016. However, Plaintiff gives no further information aheutature of the
false charge, nor does he state whether he was given a hearing on the charge tbdthafford
the procedural protections describedwblff. If Plaintiff was given a proper hearing, yet was
found guilty of the false charge, he would not have a constitutional claim so long as #hendeci
of the disciplinary hearing board was supported by “some evideBtack v. Lane, 22 F.3d
1395, 1402 (7th Cir. 1994). Even a meager amount of supporting evidence is sufficient to satisfy
this inquiry. Scruggs v. Jordan, 485 F.3d 934, 941 (7th Ci2007). On the other hand, if
Plaintiff was not afforded the procedural protection8Voiff, he still may not have an actionable

claim.
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Plaintiff did state that he lost five months ofdgcade” loss, lostommissary privileges,
and was placed in segregation or confinement as a result of the falds, timkehe gives no
information on if he receiveWolff procedural due process leading to these deprivations. In the
absence of such evidence, Count 8 is dismissed without prejudice against all deféardants
failure to provide sufficient factual support to state a claim.

Pending M otions

Plaintiff has the following pending motions: Motion for Preliminary hgtion (Doc. 14);
Motion for Leave to File an Amended Complaint (Doc. 15); Motion for Status on thi& Mer
Review and Status on the Second Amended Complaint (Doc. 16); Motion for Urgent Ruling on
Preliminary Injunction (Doc. 17); Motion for an Emergency Preliminary Irtjonc(Doc. 18);
Motion for Status Regarding the Second Amended Complaint (Doc. 20); and Maoti@n
Preliminary Injunction and for the Court to Consolidatel Consider all the Pending and Filed
Motions (Doc. 21) .

The Motion for Leave to File an Amended Complaint (Doc. 15) is unnecessary and moot
as the Court had already granted leave prior to the filing of that motion, and theh@®umdw
reviewed the latest version of an amended complaint submitted by the PlaingiflSecond
Amended Complaint, submitted July 6, 2016.

As for the motions for status on the merits review (Docs. 16 and 20), these motions are
rendered moot, becaues Order constitutes the merits review.

Finally, as to the requests for Preliminary mgtion (Docs. 1417, 18, and 21), the
undersigned is referring these motions to Magistrate Judge Williams fdirfgawith the rest of

the case. The Court notes that in the July 5, 2016 Motion for Preliminary Injunction{Doc
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the Plaintiff explicitly stéed that he only wanted a preliminary injunction, and that he did not
want a temporary restraining order.

| dentification of Unknown Defendants

Plaintiff shall beallowed to proceed with Counts 3 and 4 against John Doe 1 and John
Doe 2, whose names arer@ntly unknown.However,these partiesnust be identified with
particularity before service of theathplaint can be made on them. Where a prisomerigplaint
states specific allegations describing conduct of individual prison staffbers sufficient to
raise a constitutional claim, but the names of those defendants are not known, the giisaider
have the opportunity to engage in limited discovery to ascertain the identiitysef defendants.
Rodriguez v. Plymouth Ambulance Service, 577 F.3d816, 832(7th Cir. 2009) In this case,
several ceworkers of the unknown defendants are already named in this action, and they shall
promptly respond to discovery, informal or otherwisemed at identifyingthese unknown
defendats by nameGuidelines for discaery will be set by the United States Magistrate Judge.
Once the namesf John Doe 1 and John Doeafediscovered, Plaintiff shall file a motion to
substitutethe newly identified defendastn place of the geeric designatiom the @se caption
and throughout the @nplaint.

Disposition

IT ISORDERED that COUNT 6 is DISMISSED with prejudiceagainstall defendants
for failure to state a claim upon which relief may be grar@€UNT 8 is DISMISSED without
prejudice as to all named defendants becausePthintiff failed to state sufficient facts to
properly state a claim.

COUNT 1 will proceed against defendanBILDAY, SHOENBECK, HUDSON,

EVOLADI, GUTREUTER, ALLEN, ENGELAGE, HARVEY, SPILLER, LANG,
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FREIDRICH, BUMP, WOOLEY, and GEE. COUNT 2 will proceed against defendants
DILDAY AND SHOENBECK. COUNT 3 will proceed against defendanf3ILDAY,
SHOENBECK, HUDSON, MAYERS, EVOLADI, GUTREUTER, ALLEN, ENGELAGE,
HARVEY, LALIS, MAPLE, JOHN DOE 1, and JOHN DOE 2. COUNT 4 will proceed
against defendant®ILDAY, HUDSON, GUTREUTER, EVOLADI, LALIS, MAPLE,
HARVEY, JOHN DOE 1, and JOHN DOE 2. COUNT 5 will proceed against defendants
ALLEN, ENGELAGE, SPILLER, LANG, FREIDRICH, BUMP, and GEE. COUNT 7 will
proceed against defendariidL DAY, MAYBERS, ALLEN, ENGELAGE, GUTREUTER,
SPILLER, BUMP, and WOOLEY.

With respect to COUNTS 1-5 and7, theClerk of Court shall prepare fé&tL L NAMED
DEFENDANTS: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a
Summons), and (2) Form 6 (Waiver of Service of Summans.Clerk § DIRECTED to mail
these forms, a copy of theomplaint, and this Memorandum and Order to each Defendant’s
place of employment as identified by Plaintiff. If a Defendant fails to sigrretirn the Waiver
of Service of Summons (Form 6) to the Clerk witBhdays from the date the forms were sent,
the Clerk shall take appropriate steps to effect formal service on that Detfeadd the Court
will require that Defendant to pay the full costs of formal service, to the extinariaed by the
Federal Rulesf Civil Procedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s current work addreds, or, i
not known, the Defendant’s lakhown address. This information shall be used only for sending
the forms as directed above or for formally effecting service. Any docunwentdtthe address

shall be retained only by the Clerk. Address information shall not be maintairezigourt file
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or disclosed byhe Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copy of every pleading or other document submitted for considesation Gourt.
Plaintiff shall include with the original paper to be filed a certificate stating the dateioh avh
true and correct copy of the document was served on Defendants or counsel. Amggeped
by a district judge or magistrate judge that has not been filed with the Cléhatofails to
include a certificate of service will be disregarded by the Court.

Defendants areORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States Magistrate
Judge Stephen C. Williams for further pretrial proceedings including a decision on
Plaintiff's Motion for Recruitment of Counsel (Doc. Jjurther, this entire matteshall be
REFERRED to United States Magistrate Judyéilliams for disposition, pursuant to Local
Rule 72.2(b)(2) and 28 U.S.C. 8§ 636(¢xll parties consent to such areferral.

If judgment is rendered agairlaintiff, and the judgment includes the payment of costs
under 8§ 1915Plaintiff will be required to pay the full amount of the coségardless of the fact
that his application to proceedn forma pauperis has beengranted. See28U.S.C. 8§
1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence this civil action without being required to prepay fees and coste or gi
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClerkCufutie

who shall pay therefrom all unpaid costs taxed against plaintiff and remit timedataplaintiff.
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Local Rule 3.1(c)(1).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of any change in his address; the Coutt will no
independently investigate his whereabouts. This shall be done in writing and not later tha
7 days after atransfer or ther change in address occufsilure to comply with this order will
cause a delay in the transmission of court documents and may result in dismib&hkofion
for want of prosecutiortee FED. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: July 28, 2016

s MICHAEL J. REAGAN
U.S. District Chief Judge
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