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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

FRANK WALTRIP , # K-02188,
Plaintiff ,

VS. CaseNo. 16€v-468-MJIR
VIPEN SHAH, DENNIS ELS,
WEXFORD MEDICAL SOURCES,
THOMAS SPILLER ,

DIRECTOR I.D.O.C.,

MEDICAL DIRECTOR,

and UNKNOWN PARTY EYE DOCTOR,

vvvvvvvvvvvvvv

Defendants.

MEMORANDUM AND ORDER
REAGAN, Chief District Judge:

Plaintiff, currently incarcerated atPinckneyville Correctional Center
(“Pinckneyvillé), has brought thigpro secivil rights action pursuant to 42 U.S.C. § 1983.
Plaintiff claims that Defendastwere deliberately indifferent tdis serious medical condition.
This case is now before the Court for a preliminary review of the complainignirto 28
U.S.C. § 1915A.

Under 81915A, the Court is required to screen prisoner complaints to filter out
non-meritorious claims.See28 U.S.C. 81915A(a). The Court must dismiss any portion of the
complaint thatis legally frivolous, malicious, fails to state a claim upon which relief may be
granted, or asks for money damages from a defendant who by law is immune from gfich reli
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks an argualiasis either in law or in

fact.” Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that
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refers to a claim that “no reasonable person could suppose to have any mezitv. Clinton
209 F.3d 1025, 1026-27 (7th Cir. 200@®n action fails to state a claim upon which relief can be
granted if it does not plead “enough facts to state a claim to relief that is plausitdeface.”
Bell Atlantic Corp. v. TwombJy550 U.S. 544, 570 (2007)The claim of entitlement teelief
must cross “the line between possibility and plausibilitigl. at 557. Conversely, a complaint is
plausible on its face “when the plaintiff pleads factual content that allesvedurt to draw the
reasonable inference that the defendant is litdvl¢he misconduct alleged.Ashcroft v. Igbal
556 U.S. 662, 678 (2009). Although the Court is obligated to accept factual allegatinres as t
see Smith v. Peter$31 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so
sketchy or implausible that they fail to provide sufficient notice of a plaintiffsnc Brooks v.
Ross 578 F.3d 574, 581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate
abstract recitations of the elements of a cause of action or conclusorgtéggaients.”ld. At
the same time, however, the factual allegations of a pro se complaint are tceriadlylib
construed. See Arnett v. Webste858 F.3d 742, 751 (7th Cir. 201Bpdriguez v. Plymouth
Ambulance Sery577 F.3d 816, 821 (7th Cir. 2009).

Applying these standards, the Court finds that some of Plaintiff's claims/sur
threshold review under 8§ 1915A.

The Complaint

On July 14, 2014, Plaintiff suffered an injury to his left eye during a basketball
game in the prison gym. Anothemmate stuck his finger in Plaintiff's eye, and the fingernalil
punctured the eye, causing it to leak fluid (Doc. 1, p. 6).

Shortly after the injuryPlaintiff sought medical attention from Defendant Dr.

Shah. He put some dye in Plaintiff's eye to observe the infDefendant Shagave Plaintiff no
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treatment at the time, and told him to just drink more water. Later, Defenddnbfleaed eye
drops to dilate Plaintiff's eye, but Plaintiff asserts the drops did not tres]ang.

Some time dter inJuly, Plaintiff was examined by the Unknown Defendant Eye
Doctor. However, this specialist “refused him adequate medical dake.”

After Plaintiff's eye exam, Defendant Els (who is referenced in Plamgfthibits
as an optometrist at the prisdo)d him thatgiving himtinted glasses would cost too much, and
instead Plaintiff should just buy a cap at the commisdaog. 1, pp. 6, 14, 21). Defendant Els
stated that Defendant Wexford Medical Sources (“Wexford”) instructs primmls “not to
cause high medical cdisiils” for treating inmates (Doc. 1, p. 6).

Plaintiff asserts that he now has almost no vision in his injured left eye.
Defendants Shah and Els both gave Plaintiff eye drops, but these did not improve his condition.
Instead, thevision in his left eye became much worse. Plaintiff notes that the eye dropgherere
cheapest available treatment. He atdd Defendants Shah and Hiat he suffered from severe
headaches and nausea from the pain, but the dowues treated those problem®laintiff's
medical records indicate that he was examined by an owdg&lspecialist on September 16,
2014 (Doc. 1, pp. ¥87), who recommended he wear sunglasses or shades to protect the eye.
Plaintiff thought he shouldeturn for a followup visit to the specialist, but he was never sent
back (Doc. 1 p. 7).

Plaintiff complained to Defendant Spiller (warden) and to the Unknown
Defendant Medical Director about the inadequate treatment, but was told to dusipin(Doc.
1,p.7).

Plaintiff continues to suffer severe headaches, loss of sight in his left eye, and

severe depression. In this action, he seeks compensatory and punitive damages (Doc. 1, p. 8)
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Merits Review Pursuant t028 U.S.C. § 1915A

Based on the altmtions of the complaint, the Court finds it convenient to divide
the pro se action into the following counts. The parties and the Court will use thesatiess
in all future pleadings and orders, unless otherwise directed by a judici@r aifiths Court.
The designation of these counts does not constitute an opinion as to theirAmgrather claim
that is mentioned in the complaint but not addressed in this Order should be considered
dismissed without prejudice.
Count 1: Eighth Amendmentleliberate indifferenceclaim against Defendants
ShahandEls, and the Unknown Party Eye Doctéor failing to provide adequate
treatment for Plaintiff's eye injury
Count 2: Eighth Amendment deliberate indifference claim against Defendant
Wexford Medical Sources, for maintaining a eostting policy that caused the
prison medical providers to render inadequate care to Plaintiff;
Count 3: Eighth Amendment deliberate indifference claim against Defendants
Spiller and the Unknown Party Medical Director fefusing to take any action to
review Plaintiffs complaints that his prison medical providers were not
adeaately treating his vision loss.
Each of these claims shall proceed for further review. However, the Defendant
IDOC Director shall be dismissém the action without prejudice.
Count 1 —Prison Medical Providers
In order to state a claim for deliberate indifference to a serious meaied| an
inmate must show that he (1) suffered from an objectively serious medicali@onalitd (2) that
the defendant was deliberately indifferent to a risk of serious harm from ¢malition.
“Deliberate indifference is proven by demonstrating that a prison ofkin@avs of a substantial
risk of harm to an inmate and either acts or fails to act in distegfathat risk. Delaying

treatment may constitute deliberate indifference if such delay exacerbatechjuhe or

unnecessarily prolongeah inmate’s pain."Gomez v. Rand|&80 F.3d 859, 865 (7th Cir. 2012)
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(internal citations and quotations omittedpee alsd~armer v. Brennan511 U.S. 825, 842
(1994); Perez v. Fenoglio 792 F.3d768, 77778 (7th Cir. 2015). However, the Eighth
Amendment does not give prisoners entitlement to “demand specific care” or “theabes
possible,” but only requires “remsable measures to meet a substantial risk of serious harm.”
Forbes v. Edgar112 F.3d 262, 267 (7th Cir. 1997). Further, a defendant’s inadvertent error,
negligence or even ordinary malpractice is insufficient to rise to the leveh dEighth
Amendmentconstitutional violation. See Duckworth v. Ahma&32 F.3d 675, 679 (7th Cir.
2008).

Here, Plaintiff describes a serious eye injury that clearly requiredicated
attention. The complaint thus satisftee objective component of an Eighth Amendmeainc!
As to the subjective component, the Court must evalwdiether Plaintiff's prison medical
providers actedr failed to actvith deliberate indifference to a known risk of serious harm.

According to Plaintiff, Defendants Shah and Els treated him with eye drops,
which did nothing to improve the vision in his left eye. They gave no treatment for the
headaches and nausea that he experienced after the injury. Further, Defendantr&t$lyappa
refused to provide Plaintiff with tinted glasses to proteast injured eye from lightciting
instructions from Defendant Wexford Medical Sources to keep the cost of psistreatment
under control.

The mere fact that a prescribed treatment (such as the eye Hespgroven
ineffective does not rise toeHevel of deliberate indifferenceDuckworth v. Ahmadb32 F.3d
675, 680 (7th Cir. 2008). However, the apparent delayproviding Plaintiff with the

recommended dark glass@shich may have been denied by Defendant Els due tesewsig

! Plaintiff's exhibits show that by the time he was examined at the Marion Eyter@enSeptember 16,
2014, he was wearing sunglasses (Doc. 1, pp. 18-19).
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concerns) aswell as the length of tim@laintiff has endured the loss of vision without any
further assessment or treatment, suggest the possibility that the prigors’doesponses to
Plaintiff's condition fell below constitutional standards of caigeePerez v Fenogliq 792 F.3d
768, 77¢79 (7th Cir. 2015)(prison doctor’s delay in treatment and refusal to follow treatment
recommendations of outside medical specialist may constitute deliberate eraiéfgGreeno v.
Daley, 414 F.3d 645, 655 (7th Cir. 200%¢r{gthy course of ineffective treatment, and refusal to
order testing or specialist referral over a 4ygar period during which plaintiff suffered from
ulcer suggested deliberate indifferencé&jor these reason€ount 1 against Defendants Shah,
Els, and the Unknown Eye Doctor shall proceed for further consideration.

Count 2 —Wexford Medical Sources

Defendant Wexford Health Care Servic€8Vexford”) is a corporation that
employs Defendants Shah and Els and provides medical care at the prison, but it cannot be held
liable solely on that basis. A corporation can be held liable for delibediteerence only if it
had a policy or practice that caused the alleged violation of a constitutional \Wglttdward v.
Corr. Med. Serv. of lll., In¢.368 F.3d 917, 927 (7th Cir. 2004%ee also Jackson v. lll. Medi
Car, Inc.,300 F.3d 760, 766 n.6 (7th Cir. 2002) (private corporation is treated as though it were
a municipal entity in a 8 1983 action).

Plaintiff has alleged that at least one of the individdaflendants (Defendant Els)
either acted or failed to act as a result of an offictetcutting policy espoused by Defendant
Wexford. Therefore, Plaintiff's claim against Defendant Wexford cannot basdisthat this
stage andCount 2 shall also proceed for review.

Count 3 —Prison Administrators

Defendant Warden Spiller cannot be held liable merely because he was the
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supervisor of the other Defendants. The doctrinegppondeat superiqisupervisory liability) is
not applicable to § 1983 actionSanville v. McCaughtry266 F.3d 724, 740 (7th Cir. 2001)
The same is true for the Unknown Medical Director at Pinckneyville.

However, Plaintiff asserts that he spoke in person to both Defendant Spiller and to
the Unknown Defendant Medical Director about the medical providers’ failureabtis vision
loss. Although Plaintiff does not describe these encounters in detail, out of an abundance of
caution, the Court shall alstiav Count 3 to proceed for further review at this early sta§ee
Perez v. Fenoglio792 F.3d768, 782 (7th Cir. 2015) (prisoner could proceed with deliberate
indifference claim against nemedical prison officials who failed to intervene despite their
knowledge of his serious medical condition and inadequate medical care, as explained in his
“coherent and highly detailed grievances and other correspondences”).
Dismissal of Defendant IDOC Director

Plaintiff does not mention the Director of the lllinois Department of Cooesti
at all in the body of his complaint. He merely asserts that thenDaht IDOC Director “made
final decision[sic] on policy in all IDOC prisons” (Doc. 1, p. 3). This is not sufficient to impose
personal liability on the Director, who cannot be held responsible merely for his
administrative/supervisory roleSeeSanville 266 F.3dat 740. There is no indication that the
Defendant Director had any personal involvement in the treatment deasgarding Plaintiff's
injury, nor does Plaintiff point to any policy made by the Director that infleénhose treatment
decisons.

Moreover, Plaintiffcannot maintain aivil rights suit for money damages against
the Defendant IDOC Director in his official capacéyg head of the state government agency

The Supreme Court has held that “neither a State nor its officialsgaiti their official
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capacities are ‘persons’ under 8§ 1983Nill v. Mich. Dep’t of State Police491 U.S. 58, 71
(1989). See also Wynn v. Southwa@bl F.3d 588, 592 (7th Cir. 2001) (Eleventh Amendment
bars suits against states in federal court foregatamages)Billman v. Ind. Dep’t of Cort.56
F.3d 785, 788 (7th Cir. 1995) (state Department of Corrections is immune from suit by virtue of
Eleventh Amendment).

Accordingly, the Defendant IDOC Directahall bedismissed from this action
without prejudice.

Pending Motions

Plaintiffs motion for recruitmentof counsel (Doc. Bshall be referred tthe
United States Magistrate Judge for further consideration.

The motion in addendum (Doc. 7)IX¥ENIED. This motion seeks tadd other
Defendants to this action, and describes these parties as the owners of theopnisissary.
However, Plaintiff has included no allegations in his complaint regarding theissargnor any
of its operators It appears that this motion wassdiled in this case.

The motion for service of process at government expense (D@c.is
GRANTED IN PART AND DENIED IN PART. Service shall be ordered below on those
Defendants who remain in the action. No service shall be made on the dismisse@mefend
Disposition

The DefendantDIRECTOR of the IDOC is DISMISSED from this action
without prejudice.

The Clerk of Court shall prepare for Defenda®idAH, ELS, WEXFORD
MEDICAL SOURCES, andSPILLER: (1) Form 5 (Notice of a Lawsuit and Request to Waive

Service of a Summons), and (2) Form 6 (Waiver of Service of Summons). The Clerk is
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DIRECTED to mail these forms, a copy of the complaint, and this Memorandum and Order to
each Defendant’s place of playment as identified by Plaintiff. If a Defendant fails to sign and
return the Waiver of Service of Summons (Form 6) to the Clerk within 30 days fromt¢hinela
forms were sent, the Clerk shall take appropriate steps to effect formal sertted Defendant,

and the Court will require that Defendant to pay the full costs of formal setwithe extent
authorized by the Federal Rules of Civil Procedure.

Service shall not be made on the Unknown (John Doe) Defendants until such time
as Plaintiff haddentified them by name in a properly filed amended complaint. Plaintiff is
ADVISED that it is Plaintiff’'s responsibility to provide the Court with the names and service
addresses for these individuals.

With respect to a Defendant who no longer can be found at the work address
provided by Plaintiff, the employer shall furnish the Clerk with the Defenslant'rent work
address, or, if not known, the Defendant’s-lasdwn address. This information shall be used
only for sending the forms as directedoa® or for formally effecting service. Any
documentation of the address shall be retained only by the Clerk. Address irdorstnatil not
be maintained in the court file or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defensansel once an
appearance is entered), a copy of every pleading or other document submitted taratosi
by the Court. Plaintiff shall include with the original paper to be filed a certifstateng the
date on which a true and correct copy af ttocument was served on Defendants or counsel.
Any paper received by a district judge or magistrate judge that has notilbdemith the Clerk
or that fails to include a certificate of service will be disregarded by the Court.

Defendants ar©RDERED to timely file an appropriate responsive pleading to
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the complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioliREFERRED to United States
Magistrate Judge Stephen C. Williamsfor further pretrial proceedingswhich shall include a
determination on the pending motion fecruitmentof counsel (Doc. 3

Further, this entire matter shall bREFERRED to United States Magistrate
JudgeWilliams for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. § 6364t),
parties consent to such a referral.

If judgmentis rendered against Plaintiff, and the judgment includes the payment
of costs under 8§ 1915, Plaintiff will be required to pay the full amount of the costs,
notwithstanding that his application to proceadforma pauperishas been grantedSee28
U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of any change in his address; the {Caott wi
independently investigate his whereabouts. This shall be done in writing and ndbhdaté
days after a transfer or other change in address occurs. Failure to comply withrdar will
cawse a delay in the transmission of court documents and may result in dismissslaatitn
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: July 8, 2016

s/ MICHAEL J. REAGAN

Chief Judge
United States District Court
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