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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ADAM PEGUES, # R-50721,

Plaintiff ,

VS. CaseNo. 16€v-503-SMY
UNKNOWN PARTY C/O,

LAWRENCE CORRECTIONAL CENTER ,
and MRS. BROCKHART,

Defendants.

N e N N N (L N N

MEMORANDUM AND ORDER

YANDLE , District Judge:

Plaintiff, currently incarcerated dtawrence Correctional Center [awrencé), has
brought thisoro secivil rights action pursuant to 42 U.S.C. 8§ 1983aintiff raisesclaimsunder
the Eighth Amendment and under the Americans with Disabilities"/A@A”") , based on the
defendantsfailure to provide him with access to bathroom facilities while he ihénprison’s
dayroom. He also includes a clairaf negligence. This case is now before the Court for a
preliminary review of th&€omplaint pursuant to 28 U.S.C. § 1915A.

Under 81915A, the Court is required to screen prisoner complaints to filter out no
meritorious claims. See28 U.S.C. 81915A(a). The Court must dismiss any portion of the
complaint that is legally frivolous, malicious, fails to state a claim upon which rebgfbe
granted, or asks for money damages from a defendant who by law is immune from sfich reli
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f

Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
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to a claim that fio reasonable person could suppose to have any meeg.v. Clinton209 F.3d
1025, 1026-27 (7th Cir. 2000).

An action fails to state a claim upon which relief can be granted if it doesleaut p
“‘enough facts to state a claim to relief that is plausible on its fa8ll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)The claim of entitlement to relief ust cross “the line
between possibility and plausibility.ld. at 557. Conversely, a complaint is plausible on its face
“when the plaintiff pleads factual content that allows the court to draw theneddeanference
that the defendant is liable for timeisconduct alleged.”Ashcroft v. Igbgl 556 U.S. 662, 678
(2009).

Although the Court is obligated to accept factual allegations asseaeSmith v. Peters
631 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so sketchy or implausible
that they fail to provide sufficient notice of a plaintiff's clainBrooks v. Ross578 F.3d 574,
581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate abstratioresiof
the elements of a cause of action or conclusory legal statemelds.” At the same time,
however, the factual allegations of a pro se complaint are to be liberallyugmhsSee Arnett v.
Webster 658 F.3d 742, 751 (7th Cir. 201Rpdriguez v. Plymouth Ambulance Sebr.7 F.3d
816, 821 (7th Cir. 2009).

Applying these standards, the Court finds thvatof Plaintiff's claims survive threshold
review under § 1915A.

The Complaint

On May 18, 2015, Plaintiff was attendirtbe dayroom at Lawrence and requested
permission from the Unknown Defendant Conaual Officer to be let back into his cell to use

the bathroom. The Unknown Officer denied Plaintiff's request (Doc. 1, @Rl@)ntiff explains
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that when inmates go to the dayroom, prison policy requires them to leave thdoarslshut
for securityreasons. Inmates thus have no access to the toiletdgricghe during the dayroom
period.

Plaintiff alleges that hés confined to a wheelchdiendmust take a strong medication
(Lactulose) in order to move his bowels. This same medication dansés lose control of his
bowels(Doc. 1, pp. 8). Because of thidisability-relatedcondition he needs tbave access to
a restroom. His dayroom time lasts for an hour and a half, during which he has no bathroom
access Plaintiff claims that the denial of access toitet for that length of time is a violation of
his basic human needs and Eighth Amendment righésmaintainsthat he is forced to miss his
dayroom/recreation time in order to be near a bathrandthatthis violates what he believes to
be his constitutionally guaranteed right to one Hdaily of dayroom and yard time.

Plaintiff further assertsthat LawrenceCorrectional Center (which he names as a
defendant)is designated as an ADA prisorHowever, the institution fails to accommodate
inmates with disabilities by providing toilet facilities for them while they are in theoday.
Plaintiff has written numerous times to Defendant Brockhart (Assistamtlaia who is the
ADA Coordinator, complaining about the lack of bathroom access for disabled inmates in the
dayroom. Defendant Brockhattas taken no steps to remedy that condition.

Finally, Plaintiff claims that Defendant Brockhart and other unidentifiecoprstaff
members are showinfyross negligence” toward his basic human needs by failing to provide
toilet facilities in the dayroom. This creates inhumane living conditions, beranages urinate

in the showers due to the lack of toilets (Doc. 1, p. 11).

! Plaintiff attachego the @mplainta wheelchair permissued to him oMNovember 5, 2015 (Doc. 1, p.
15).

Page3 of 12



As relief, Plaintiff seek compensatory and punitive damagesl a preliminary and
permanent injunction (Doc. 1, p. 12).

Merits Review Pursuant t028 U.S.C. § 1915A

Based on the allegations of the Complaint, the Court finds it convenient to dividethe
seaction into the following counts. The parties and the Court will use these designatiall
future pleadings and orders, unless otherwise directed by a judicial offitieisd@ourt. The
designation of these counts does not constitute an opintortlasir merit.

Count 1: Eighth Amendmentclaim against DefendantBrockhart andthe

Unknown (John Doe)Defendant Correctional Officefor deliberate indifference

to Plaintiff's need to have access to a bathroom during his dayroom time;

Count 2 ADA and Rehabilitation Act claimagainst Defendant Brockhart for

failing to accommodate Plaintiff's need for bathroom access while in the prison

dayroom;

Count 3: State law tort claim against Defendant Brockhart for gross negligence
for the failure to prowe toilet access to inmates while they are in the dayroom.

Counts 1 and 3 shall be dismissed for failure to state a claim upon which rejidfema
granted. Count 2 shall proceed for further review, but Defendant Brockhdrbshdismissed
from the ¢aim.
Dismissal of Count 1 -Conditions of Confinement— Deliberate Indifference

In a case involving conditions of confinement in a prison, two elements are retuired
establisha violation of the Eighth Amendment’s cruel and unusual punishments clause. First, an
objective element requires a showing that the conditions deny the inmate “the minitizadciv
measure of life’s necessities,” creating an excessive risk to the inmate’sdresdflty. Farmer
v. Brennan 511 U.S. 825, 834 (1994). The second requirement is a subjective element
establishing a defendant’s culpable state of mind, which is deliberate ieddéto a substantial

risk of serious harm to the inmate from those conditidgtagmer, 511 U.S. at 837, 842.
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The lack of access to toilet facilities for a relatively short period of time dexs freld not
sufficiently serious to state a claim of constitutional dimenst®ee, e.g., Clark v. Spayo. 0t
C-9669, 2002 WL 31133198 at #2 (N.D. ll. Sept. 26, 2002) (inmate held in cold cell with no
toilet for several hours overnight failed to state a claimejjbetter v. City of Topeka, Kansas
318 F.3d 1183, 1188 (10th Cir. 2003) (pretrial detainee held for five hours in cell lacking a toilet
did not state claim for cruel and unusual punishmeRtrther, he security needs of the prison
may be balanced against an inmate’s need for toilet access when evauptitantial Eighth
Amendment claim.See, e.g., Decker v. Dunh&33 F. Supp. 2d 317, 342 (E.D. Tex. 2008),
affirmed 358 Fed. App’x 509 (5th Cir. 2009ert. denied131 S. Ct. 96 (2010)gh’g denied
No. 0910655, 2011 WL 55866 (Jan. 10, 2011) (inmate urinated on himself after being denied
access to restroom while prisoner count was completed; verification of cosiret veasonable
basis for delay and did not show deliberate indifference; inmate did not suffer gsigaph
injury that was notle minimig.

In the instant case, Plaintiticknowlegesthe reason why the John Doe Defendant
Correctional Officer denied him permission to return to his cell to use dstresen was based on
institutional security concerns a restricton onmovement ofindividual inmates back toh&r
cells during the scheduled dayroom time. Furthermore, Plaimii$f made no showing thtde
DefendantCorrectional Officeracted either wantonly or with deliberate indifferennethis
single incident he describes. Despite Plaintiff's inabilityatewess the bathroom on that day
Plaintiff does not indicate that he actually soiled himselhat he suffered any physical injury
or discomfort as a resultTaking all these factors into consideration, @@mplaint does not

state a viable deliberate indifference claim against the John Doe DefendattiGoal Officer.
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Plaintiff does not allege that Defendant Brockhart was involved in the spewident
on May 18, 2015, when he was unable to leave the dayroom to use the toilet. His clains suggest
however, that for an unspecified amount of tifme was forced to give up his dayrogmvilege
in order to remain near a toilet. He alle¢fest Defendant Brockhart was responsible for placing
him in that dilemma because she failed to ensure bathroom access to inmatehdutaygaom
period.

There is no brighline constitutional rule requiring a set amount of time for inmates to
have @dyroom access, contrary to Plaintiff's belief. It is true that the Eighth Ament may be
implicated if an inmate is subjected to significant restrictions on his ability toisxestich
would adversely affect his healttSeeHarris v. Fleming 839 F.21 1232, 1236 (7th Cir. 1988)
(lack of exercise may rise to a constitutional violation if it is exéremd prolonged and poses a
threat to health)see alsolTurley v. Rednoyr729 F.3d 645, 6533 (7th Cir. 2013) (repeated
shortterm denials of yard privileges due to lockdowns stated an Eight Amendment claien whe
cell was too small for physical activity)However,Plaintiff has not alleged that the bathroom
dilemma has in any warestricted his ability to engage in exercise or platsactivity. The
mere denial of dayroom access does not rise to the level of a constitutionawiolat

For these reason§ount 1 shall be dismissedithout prejudice for failure to state a
claim upon which relief may be granted.

Count 2 —Americans with Disabilities Act/Rehabilitation Act

Plaintiff also claims that Defendant Brockhartolated his rights under the Americans
with Disabilities Act (“ADA”), 42 U.S.C. 812101et seq. by failing to accommodate his need
for bathroom access whilattending the dayroom. Title Il of the ADA provides that “no

gualified individual with a disability shalhy reason of such disability . . . be denied the benefits
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of the services, programs, or activities of a public entity, or be subjected ionchstion by any
such entity.” 42 U.S.C. § 12132. The Seventh Circuit has cautioned that claims of
discrimination on account of a disability, especially those fpoonseprisoner litigants, must be
analyzed in light of both the ADA and the Rehabilitation Act, whether or not the plairgiff ha
asserted a claim under the latter statitierfleet v. Walker684 F.3d 688, 69(¥th Cir. 2012);
Jaros v. lllinois Dept. of Correction$84 F.3d 667 (7th Cir. 2012).

In order tostate a claim fodiscrimination under both the ADA and the Rehabilitation
Act (“RA”) , a plaintiff mustallege (1) that he suffers from a disability as defined in the statutes,
(2) that he is qualified to participate in the program in question, and (3) that hetheas e
excluded from participating in or denied the benefit of that program based on his gisabilit
Jackson v. City of Chicagd14 F.3d 806, 810 (7th Cir. 2005T.he Rehabilitation Act further
requires that a plaintiff show that the program in which he was involved receivedhlfed
financial assistanceThis isthe casdor all state prisons

Plaintiff's claim that he requires a wheelchairorder tomobilize indicates that he may
suffer from a disability within the meaning of the ADA and RA. The refusal to prdwdevith
bathroomaccommodations arguably has excluded him from participationtiof-cell dayroom
time, which appears tobe provided toother Lawrenceinmates. At this stageRlaintiff's
allegations support a potential claim for injunctive relief under the ADA antWerRA.
However, only the state agency (or official acting in his/her official @apanay be sued under
these statutes[E] mployees of the Department G@brrections are not amenable to suit under the
Rehabilitation Act or the ADA.See29 U.S.C. §94(b); 42 U.S.C. 8 12131 Jaros v. lllinois
Dept. of Corrections684 F.3d 667, 670 (7th Ci2012) Accordingly, the Clerkvill be directed

to add the Director of the lllinois Department of Correctigafficial capacity only) as a
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defendant herein, an@ount 2 shall proceed against the Defendant IDOC Direc@efendant
Brockhart shall be dismissed from this claim.

With reference to Plaintiff's requesor injunctive relief, the Court notes that Plaintiff has
a previouslyfiled case now pending before this Court, which also raised a claim for injunctive
relief under the ADA and RAPegues v. CqgeCase No. 1&v-239-SMY-RJD. The factual
developments ithat case may be relevantthe request for an injunction in the instant case.
Dismissal of Count 3 — State Law Claim -Gross Negligence

Plaintiff seeks to assed claim for “gross negligen¢eagainstDefendant Brockhart,
based on his assertion that fayling to provide toilet facilities in the dayroom, she created
unsanitary living conditions. His rationale for this claim is that inmates urinate ifmonees
because they cannot access the toilet during the dayroom period.

Where a district court has original jurisdiction over a civil action such&$%83 claim,
it also has supplemental jurisdiction over related state law claims pursuant toSZ8. U
81367(a), so long as the state claims “derive from a common nuclepsratige fact” with the
original federal claims.Wisconsin v. H&Chunk Nation512 F.3d 921, 936 (7th Cir. 2008). “A
loose factual connection is generally sufficienHouskins v. Sheahab49 F.3d 480, 495 (7th
Cir. 2008) (citingBaer v. First Option®f Chicago, Ing 72 F.3d 1294, 1299 (7th Cir. 1995)).

Under lllinois law, in order to state a claim for negligence, a complaint muge dfets
to establish that the defendant owed the plaintiff a duty of care, breached thanduthat the
breachwas the proximate cause of the plaintiff's injurfhompson v. Gorder948 N.E.2d 39,
45 (Ill. 2011) (citinglseberg v. GrossB79 N.E.2d 278 (2007))Taking these factors in reverse
order, Plaintiff in the instant case has atlegedthat hesuffered any injury whatsoever. He

does not explain how the allegptbblem of inmates urinating in the showers has affected him
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personally. Without some injurgnd a plausible connection linking that injury to Defendant
Brockhart’s breach of a duty oare, Plaintiff cannot make out a cognizable negligence claim.

Additionally, as discussedbove under @Qunt 1 Plaintiff has failed to state a claim
againstDefendant Brockhartor a constitutional violation. In the absence of a viable Eighth
Amendnent claim there is no basis for the Court to exercise supplemental jurisdiction over a
state law claim for negligence. Accordingly, the negligence clai@oimt 3 shall be dismissed
without prejudice, for failure to state a claim upon which relief may be grante

Dismissal of Defendant Lawrence Correctional Center

Plaintiff cannot maintain a suit for damages against a state governmeoy.agenis
includes the Lawrence Correctional Center, which is a division of the #liBepartment of
Corrections. The Supreme Court has held that “neither a State nor ital®féicting in their
official capacities are ‘persons’ under 8§ 198%ill v. Mich. Dep't of State Policel91 U.S. 58,

71 (1989). See also Wynn v. Southward51 F.3d 588, 592 (7th Cir. 2001) (Eleventh
Amendment bars suits against states in federal é@umoney damagesRillman v. Ind. Dep’t

of Corr., 56 F.3d 785, 788 (7th Cir. 1995) (state Department of Corrections is immune from suit
by virtue of Eleventh Amendment)For this reason, Defendant Lawrence Correctional Center
shall be dismissed fromehaction with prejudicé.

Pending Motion

Plaintiff's motion fa recruitmentof counsel (Doc. Bshall be referred tohe United
States Magistrate Judge for further consideration.
Disposition

The Clerk isDIRECTED to add theDIRECTOR of the ILLINOIS DEPARTMENT

% This Eleventh Amendment immunity does not bar Plaintiff from seekijumdtive relief against the
Director of the lllinois Department of CorrectionsGount 2.

Page9 of 12



of CORRECTIONS (official capacity) as a Defendant in this action.

COUNTS 1 and 3are DISMISSED without prejudice for failure to state a claim upon
which relief may be granted.

DefendantsUNKNOWN PARTY (JOHN DOE) CORRECTIONAL OFFICER and
BROCKHART areDISMISSED from this action witlbut prejudice.Defendan AWRENCE
CORRECTIONAL CENTER is DISMISSED from this action with prejudice.

With reference toCOUNT 2, the Clerk of Court shall prepare for Defendant
DIRECTOR of the ILLINOIS DEPARTMENT of CORRECTIONS (official capacity) (1)
Form 5 (Notice of a Lawsuit and Request to Waive Service of a Summons), and (2) Form 6
(Waiver of Service of Summons)he Clerk isSDIRECTED to mail these forms, a copy of the
complaint, and this Memorandum and Order to Defendant’s place of employment aselentifi
by Plaintiff. If Defendant fails to sign and return the Waiver of Senficdusnmons (Form 6) to
the Clerk within 30 days from the date the forms were sent, the Clerk shall takpragiprsteps
to effect formal service on Defendant, and the Court will require Defendany the#ull costs
of formal service, to the extent authorized by the Federal Rules of CivedRnee

Plaintiff shall serve upon Defendant (or upon defense &bumse an appearance is
entered), a copy of every further pleading or other document submitted for comsndbyathe
Court. Plaintiff shall include with the original paper to be filed a certificate gt#tie date on
which a true and correct copy afy document was served on Defendant or counsel. Any paper
received by a district judge or magistrate judge that has not been filed with thkeCleat fails
to include a certificate of service will be disregarded by the Court.

Defendant iSORDERED to timely file an appropriate responsive pleading to the

complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).
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Pursuant to Local Rule 72.1(a)(2), this action REFERRED to United States
Magistrate Judge Reona J. Daly for further pe-rial proceedings, which shall include a
determination on the pending motion fecruitmentof counsel (Doc. 3

Further,this entire matter shall HREFERRED to United States Magistrate JudDaly
for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. 8§ 6864d)parties consent to
such a referral.

If judgmentis rendered against Plaintiff, and the judgment includes the payment of costs
under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that
his application to procedad forma pauperidias been granteGee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence thicivil action without being required to prepay fees and costs or give
security for the same, the applicant and his or her attorney were deemed to hacirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,
who shall pay therefrorall unpaid costs taxed againgaintiff and remit the balance tddmtiff.

Local Rule 3.1(c)(1).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and ndbhdaté
days after a transfer or other change in address occurs. Failure to comply with this drder w
cause a delay in the transmission of court documents and may result in dismib&hkofion

for want of prosecutionSeeFeD. R.Civ. P. 41(b).
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IT 1S SO ORDERED.

DATED: October 11, 2016

s/ STACI M. YANDLE
United States District Judge
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