Gilard v USA Doc. 6

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MARLON O. GILARD, # 04420-025, )
Plaintiff, g

VS. )) Case No. 16-cv-537-JPG
UNITED STATES of AMERICA, ))
Defendant. ))

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff is a federal inmate currently incarated at the United States Penitentiary in
Marion. In thispro se action, he seeks relief under the Fatifort Claims Act for medical
malpractice of prison medical providers avHailed to properly ®at him while he was
incarcerated at the FCI-Memphis, Tennessee. The complaint further indicates that Plaintiff was
treated negligently in the state of Kentuakigile in federal custdy. He also invokeBivens v.

Sx Unknown Named Agents, 403 U.S. 388 (1971), as a basis lieg claim. This case is now
before the Court for a preliminary reviewtbe complaint pursuant to 28 U.S.C. § 1915A.

Under 8 1915A, the Court is required taesn prisoner complaints to filter out non-
meritorious claims. See 28 U.S.C. 8§ 1915A(a). The Coumust dismiss any portion of the
complaint that is legally frivolous, malicioufgils to state a claim upon which relief may be
granted, or asks for money damages from a defenglao by law is immune from such relief.
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousnesansobjective standd that refers
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to a claim that “no reasonable person could suppose to have any rbeeit.”Clinton, 209 F.3d
1025, 1026-27 (7th Cir. 2000). An action fails tatsta claim upon which relief can be granted
if it does not plead “enough facts to state antlto relief that is plausible on its faceBell
Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). The claimeoftittement to relief must
cross “the line between possibility and plausibilityltl. at 557. Conversely, a complaint is
plausible on its face “when the plaintiff pleads tedtcontent that allows the court to draw the
reasonable inference that the defendariable for the misconduct allegedAshcroft v. Igbal,
556 U.S. 662, 678 (2009). AlthougtetCourt is obligated to accefaictual allegations as true,
see Smith v. Peters, 631 F.3d 418, 419 (7th Cir. 2011), soffieetual allegations may be so
sketchy or implausible that they fail to pro® sufficient notice of a plaintiff's claimBrooks v.
Ross, 578 F.3d 574, 581 (7th Cir. 2009). AdditithpaCourts “should not accept as adequate
abstract recitations of the elements of a cassgction or conclusory legal statementsd. At
the same time, however, the factual allegatiohsa pro se complaint are to be liberally
construed. See Arnett v. Webster, 658 F.3d 742, 751 (7th Cir. 201Bodriguez v. Plymouth
Ambulance Serv., 577 F.3d 816, 821 (7th Cir. 2009).

Applying these standards, the Court fint&t portions of Plaitiff's claim survive
threshold review under § 1915A.

The Complaint

In the introduction to his congint, Plaintiff asserts thddr. Edna Prince, a physician at
the FCI-Memphis, neglected his medical care. aA®sult, he required skin grafts on his left
hand and suffered disfiguration thfe hand, severe paiand blood clots. These problems were
still ongoing as of the date he filed this aatiMay 9, 2016) (Doc. 1, p. 1). In the body of his

narrative, Plaintiff mentions serad other prison medal providers who also failed to properly
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treat him during his confinement at the FaedléMedical Center in Lexington, Kentucky, and
describes alleged malpractice that occurdenling surgery conducted at the University of
Kentucky (“UK”) Hospital in Lexington.

Plaintiff states that in daary 2007, he had surgery on hig te replace a femoral artery
(Doc. 1, p. 3). He had previously sufferegumshot wound. In Marck009, while Plaintiff was
incarcerated at FCI-Memphis, he began having numbness, swelling, and itching in his foot.
Between March 2009 and September 2013, Dr. Prirested Plaintiff as if he had a back
problem, and failed to address the isswéhl poor circuétion in his leg.

In approximately February 2013, Plaintiff wiaansferred to the Federal Medical Center
in Lexington, Kentucky (Doc. 1, p. 4). He taddctors there about the mbness in his foot, as
well as swelling, itching, and problems from stagdior long periods of time. Dr. Carey did not
check further into these problems, but gavairiff a pass for soft shoes and no prolonged
standing. Plaintiff continued teequest medical attention fromhet practitionersvhile his leg
pain spread from his foot to his calf and quagjp&2 He became unable to walk more than a few
minutes without severe pain. Plaintiff alert®PT Brenner that he had been warned by his
original surgeon to report the symptoms heswviaving, as they could indicate blood clots.
However, DPT Brenner disssed Plaintiff's concerns.

Several weeks went by, during which P.Arlii and Dr. Tavakoli examined Plaintiff for
blood clots, but took no actionDPT Brenner saw Plaintiff agn, whereupon he notified other
staff that Plaintiff had a vasai problem. However, DPT Brenner deferred action on the matter
until he returned from vacation.

Plaintiff was eventually referred to the WHospital, and was told that he had a problem

with the artery that had been replaced is fight leg (Doc. 1, p. 7). A scan on September 23,

Page3 of 13



2013, confirmed that Plaintiff kea blood clot in his knee.

On September 24, 2013, Plaintiff underwent surgery on his leg at the UK Hospital (Doc.
1, p. 3). When he awoke from the surgery, he tlddtors that he had severe pain in his left
hand, where an arterial line had been put in (O9o@. 8). Plaintiff's |& arm and hand swelled
to three times its normal size. He made sevetahgts to alert medical staff to the severity of
his pain, but doctors responded that it was noraral, failed to examine him. When the doctors
did not respond to the nurses’llsdor attention, two nurses moved the line from his arm in
order to save the limb. Plaintiff was returned surgery, where staff “cut a huge gash” in
Plaintiff's arm to reduce the swelling.

On October 10 or 11, 2013, Plaintiff had anothiergery to place a skin graft on his left
arm (Doc. 1, p. 9). At the time Hded the complaint, Plairffi stated he dog not have any
feeling in the fingertips of his left hand, andnoat fully straighten that arm. He also has
scarring on his left leg whetbe skin was removed for the graft (Doc. 1, p. 10).

Plaintiff claims that he still has blood clatshis leg, despite the surgery (Doc. 1, p. 12).
On May 9, 2016, he saw a doctotla Heartland Regional Hospital arion. Hewas told that
the blood clot in his right knee is spreading or branching off.

Plaintiff seeks monetary damages for the negligence of the medical staff at FCI-
Memphis, FMC-Lexington, and the UK Hospital.

In the complaint, Plaintiff asserts that “It would be futile to, exhaust administrative
remedies, because this is a matter for, the UiBtates District Court toesolve” (Doc. 1, p. 2).

He attaches 384 pages of exhibits to the complag#tly all of which cosist of medical records
(Docs. 1-1, 1-2, 1-3, 1-4)Nowhere among the exhibits doBfaintiff include a copy of any

administrative grievance or tort aiafiled with the Bureau of Prisons.
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Merits Review Pursuant to 28 U.S.C. 8§ 1915A

Based on the allegations of the complaing, @ourt finds it conveent to divide the pro
se action into the following counts. The partied ghe Court will use thesdesignations in all
future pleadings and orders, urdestherwise directed by a judiciafficer of this Court. The
designation of these counts does cantstitute an opinion as to thenerit. Any other claim that
is mentioned in the complaint boot addressed in i Order should be considered dismissed
without prejudice.

Count 1: Medical negligence and malprami claims against Defendant United
States of America under the Federal T@ims Act, for the actions of its
employee(s) at the FCI-Memphis, Tennessde delayed and/or failed to render
treatment of Plaintiff’'s foot and lepgain, swelling, and numbness, allowing his
condition to worsen,;

Count 2: Medical negligence and malprami claims against Defendant United
States of America under the Federal T@taims Act, for the actions of its
employees at the Federal Medical Gerdit Lexington, Ketucky, who delayed
and/or failed to render trement of Plaintiff’'s footand leg pain, swelling, and
numbness, allowing hisondition to worsen,;

Count 3: Medical negligence and malprami claims against Defendant United
States of America under the Federal TGfaims Act, for the actions of the

medical providers at the Universityf Kentucky Hospital, Lexington, whose

improper treatment during Plainti$f’ surgery caused pain, scarring, and
permanent damage to his arm;

Count 4: Eighth Amendment deliberate indifference claim pursuamiivens v.

Sx Unknown Named Agents, 403 U.S. 388 (1971), agatnmedical providers at

FCI-Memphis and the Federal Medical M@er-Lexington, arising from their

delays and failure to adequately trédaintiff's footand leg symptoms.

Count 1 shall be dismissed with prejudic€ounts 2 and 3 shall proceed for further
consideration. Count 4 shall desmissed without prejudice.

Exhaustion of Administrative Remedies

Federal prisoners may bring suit againstinged States under the Federal Tort Claims

Act (“FTCA”) for injuries they sustain while incarcerate8ee Palay v. United States, 349 F.3d
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418, 425 (7th Cir. 2003). However, they musstfipresent the claim to the federal agency
responsible for the injuryld. Under the act,

An action shall not be instituted upon a claim against the United States for money

damages for injury or loss of property mersonal injury or death caused by the

negligent or wrongful act or omission ahy employee of the government while

acting within the scope of his office @mployment, unless the claimant shall

have first presented the claim to thepeopriate Federal agcy and his claim

shall have been finally denied by theeagy in writing and sent by certified or

registered mail. The failure of an aggnto make final disposition of a claim

within six months after it is filed shalht the option of the claimant any time

thereafter, be deemed a final deniathe# claim for purposes of this section.

28 U.S.C. § 2675(a). Plaintiftsringing claims under the FTCA generally show exhaustion by
filing with their complaint a copy of the “finadenial of claim” letter indicating that agency
review has been completed and thevidiial may seek relief in court.

Plaintiff has not supplied the Court withedter or any other documentation showing that
his administrative tort claim has been consideard denied by the Federal Bureau of Prisons.
Indeed, his statement that he slionbt be required to exhaussladministrative remedies (Doc.
1, p. 2) indicates that he has womplied with this requirement.

At this early juncture, the Court will givelaintiff the benefit of the doubt on the
exhaustion matter. However, if further developteen the case show that Plaintiff has failed to
exhaust his FTCA claim throughetadministrative complaint prog® this action will be subject

to dismissal.

Counts 1, 2, and 3 — Federal Tort Claims

Cases brought under the FTCA are governethbysubstantive law of the place where
the alleged acts or omissions constitgtinegligence or malpractice occurre8ee 28 U.S.C.
88 1346(b), 2674Richards v. United Sates, 369 U.S. 1, 10 (1962Bowen v. United Sates, 570

F.2d 1311, 1315-16 (7th Cir. 1978). Thereforenfassee law applies to Plaintiff's medical
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negligence/malpractice claim in Count 1, whicbhsa from the acts and omissions of the medical
officials employed at FCI-Memphis between 20081 2013, when Plaintiff was transferred to
the Federal Medical Center. HKeicky law must be applied the claims in Counts 2 and 3,
because those tort claims arose from treatmenhéoiack thereof) rendered in that state in 2013.

Regardless of which state law applies t® ¢kaim, Plaintiff's FICA action was properly
brought in this District. 28 &.C. § 1402(b) provides that avitiaction on a tort claim under
1346(b) “may be prosecuted onlythre judicial district where thplaintiff resides or wherein the
act or omission complained of occurred.” Thenptaint demonstrates that Plaintiff is housed
within the Southern District of lllinois.

A. Count 1 — Tennessee FTCA Claim

Tennessee statute requires airglff to file a “certificak of good faith” in all medical
malpractice cases requiring expert testimon¥NNT CODE ANN. 8§ 29-26-122. In order for a
plaintiff to maintain an action seeking damageshiealth care related malpractice or negligence,
he or she must comply with the statut&ection 122(a) outlines ¢hgood faith certificate
requirement:

(a) In any health care liability action which expert testimony is required
by 8§ 29-26-115, the plaintiff or plaintiff'sotinsel shall file a certificate of good
faith with the complaint. If the certifate is not filed with the complaint, the
complaint shall be dismissed, as providegdubsection (c), aent a showing that
the failure was due to the failure of the provider to timely provide copies of the
claimant's records requested as piedi in § 29-26-121 or demonstrated
extraordinary cause. The certificate of good faith shall state that:

(1) The plaintiff or plaintiff's counsehas consulted with one (1) or more
experts who have provided a signeditten statement confirming that upon
information and belief they:

(A) Are competent undeg 29-26-115 to express apinion or opinions in
the case; and

(B) Believe, based on the informatiamailable from the medical records
concerning the care and treatment of thenpaifor the incident or incidents at

issue, that there is a good faith basigraintain the action consistent with the
requirements of § 29-26-115.
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TENN. CODE ANN. § 29-26-122(a). If a plaintiff fails toomply with the obligtion to file the
certificate of good faith, the action is sebj to dismissal h prejudice. ENN. CODE ANN.
§ 29-26-122(c).

In the instant case, Plaintiff has not filed a ciediie from an expert to attest that there is
a good faith basis to maintain taetion. The nature of his afjations of medical malpractice
and negligence — that Dr. Prince at FCI-Mempuletayed treatment and failed to diagnose the
cause of the numbness, swelling, and itching irfdos — indicate that>gert testimony will be
required in a trial. Plairfimust therefore comply witthe requirements of § 122(a).

The Tennessee Supreme Court has ruled tlaaplidintiff fails to file the necessary good
faith certificate with his/her complaint, theseais subject to disissal with prejudice Ellithorpe
v. Weismark, 479 S.W.3d 818, 829 (Tenn. 2015) (failurectomply with statutory requirement
warrants dismissalith prejudice under § 29-26-122(c)). Contemporaneous filing of the
certificate along with the complaint is requireee Myersv. AMISUB (SFH), Inc., 382 S.W.3d
300, 310 (Tenn. 2012). According to § 122(c), dismissal with prejudalelshordered upon a
motion to dismiss being filed. An extension of &irto file the certificate may only be granted if
a health care provider has failéal timely produce medical rexs, or “for other good cause
shown.” 8§ 29-26-122(c).

As the Defendant herein has not yet beewuesk no motion to dismiss has been filed in
this case. However, given the provisions & Trennessee statute, dismissal of the FTCA claim
under Count 1 is inevitable because Plaintifi dot file the necessary good faith certificate
along with the complaint. He psesses all the medical recordevant to this claim. The
requirements of § 122 apply equally to represeatetiunrepresented parties. Without a timely-

filed good faith certificateCount 1 fails to state a claim upon vah relief may be granted, and
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shall be dismissed on that basis. The disrhiskall be with prejudice as mandated by the
applicable Tennessee law.

B. Count 2 — Kentucky FTCAClaim against Prison Employees

Kentucky law, in contrast, does not impos&nailar certificate of merit requirement on a
plaintiff at the time of filing the complaint. Rather, a claim for medical malpractice or
negligence must be supported by expert testimoingn the plaintiff puts on his or her proof.
Matthews v. Robinson, 52 F. App’x 808, 809-10 (6th Cir. 2002) (FTCA action for medical
malpractice and negligence was properly disndisadere plaintiff failed to present expert
witness to testify in support of his claingge also Christensen v. United Sates, Case No. CIV.
11-321, 2014 WL 1513140, at *1 (E.D. Ky. Apr. 16, 20{#edical negligence claim by inmate
of Federal Medical Center-Lengton required expert testimony).

To establish a claim for medical negligemmemalpractice in Kenicky, a plaintiff must
submit expert testimony showing the following:

(1) the standard of care recognized by the medical community as applicable to the

defendant; (2) that the defendant depaftech the applicable standard of care;

gr)d _(3) that the defendant's departures \@maproximate cause of the plaintiff's

injuries.
Williamson v. United Sates, Case No. 12-CV-334, 2016 WL 161¥a&t *4 (E.D. Ky. Apr. 21,
2016) (citingHeavrin v. Jones, Case No. 02-CA-16, 2003 WL 21673958, at *1 (Ky. Ct. App.
July 18, 2003)).

At the pleadings stage, Rtéif's complaint contains suffient allegations to support his
FTCA claim for medical neglige®/malpractice based on the actiamsl inaction of the federal

employees at the Federal Medl Center in Lexington.Count 2 shall therefore proceed for

further consideration.
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C. Count 3 — Kentucky FTCA Claim again&tniversity of Kentu&y Hospital Medical
Providers

The FTCA contains an “indepdent contractor” exception.See United States v.
Orleans, 425 U.S. 807, 813-14 (197@)pgue v. United Sates, 412 U.S. 521, 525-28 (1973).
Under this provision, a suit under the FTCAngat be maintained based on the conduct of
persons who are found to be independentraoturs rather thafederal employeesSee Durbin
v. United States, 996 F.2d 1214 (6th Cir. 1998Jistrict court lacked hject matter jurisdiction
over FTCA suit arising from alleged negligen by independent contt@r doctors at the
University of Kentucky Medical CentercConnell v. Gomez, Case No. 04-CV-127, 2005 WL
1398114, at *6 (E.D. Ky. June 13, 2005) (dismissitgm brought by federal prisoner injured
by alleged negligent treatment at theivwgmsity of Kentucky Medical Center).

Plaintiff's claims arising from his treatmieat the University of Kentucky Hospital may
be subject to dismissal under this exception. However, such a determination is premature at this
early stage of the case. Further factual dgpraknt is needed to illuminate this issueCsmnt
3 shall proceed at this time.

Dismissal of Count 4 — Dkberate Indifference Claim

Although Plaintiff invokedBivens v. Sx Unknown Named Agents, 403 U.S. 388 (1971),
as an additional basis for this actiorBiaens claim arises only when a federal inmate alleges a
violation of his constitutional rightslt is not necessary to invol&vens in a lawsuit which is
brought pursuant to the FTCA, because the Fp8Aides an independent statutory basis for the
action. Here, Plaintiflid not include any individual medicakroviders as Defendants in this
action. This indicates to the Court that Rl may not have tryl intended to pursue a
constitutional claim against the individualfh@se conduct he describes in connection with the

FTCA claim. Furthermore, PIHaiff did not include any allegains to support a claim that any
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individual medical provider knew of a substantigk of harm to him from a serious medical
condition, yet acted or failed to act in disrebasf that risk, in violation of the Eighth
Amendment. Gomez v. Randle, 680 F.3d 859, 865 (7th Cir. 2012) (internal citations and
guotations omitted)see also Farmer v. Brennan, 511 U.S. 825, 842 (1994).

In light of these factorsCount 4 for deliberate indifference to a serious medical need
shall be dismissed without prejudice. Plainsiffall note that, if he whes to pursue an Eighth
AmendmenBivens claim against any of the individualsvolved, he must bring such a claim in
the judicial district where thmdividual defendant may bednd, or where the claim arosgee
28 U.S.C. 8§ 1391(b). The Court expresses no opion the merits or timeliness of such an
action.

Disposition

COUNT 1 is DISMISSED with prejudice for failure to state a claim upon which relief
may be granted COUNT 4 is DISMISSED without prejudice for faire to state a claim upon
which relief may be granted.

As to the remaining FTCA claims i@OUNTS 2 and 3 The Clerk of Court is
DIRECTED to complete, on Plaintiff's behalf, a summons for service of process on the United
States; the Clerk shall issue the completethreans. Pursuant to Federal Rule of Civil
Procedure 4(i), the Clerk shdll) personally deliver to or sd by registered or certified malil
addressed to the civil-process clerk at the offit¢he United States Attorney for the Southern
District of lllinois a copy othe summons, the complaint, and this Memorandum and Order; and
(2) send by registered or certified mail to the Attorney General of the United States at
Washington, D.C., a copy of the summons, themaint, and this Memorandum and Order.

It is FURTHER ORDERED that Plaintiff shall serve upothe United States Attorney
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for the Southern District of Illinois a copy elery pleading or other document submitted for
consideration by this Court. Plaintiff shall inclugéh the original paper tobe filed a certificate
stating the date that a true and correct copthe document was mailed to the United States
Attorney. Any paper received laydistrict judge or a magistrajigdge which has not been filed
with the Clerk or which fails to include a certdie of service will be disregarded by the Court.

Defendantis ORDERED to timely file an appropriate responsive pleading to the
complaint and shall not wee filing a reply pursuanib 42 U.S.C. § 1997e(g).

Pursuant to Local Rul&2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for furth@re-trial proceedings.

Further, this entire matter shall BEFERRED to the United Statedlagistrate Judge for
disposition, pursuant to Local Rui.2(b)(2) and 28 U.S.C. 8§ 636(d)all parties consent to
such areferral.

If judgment is rendered agest Plaintiff, and the judgmeimicludes the payment of costs
under § 1915, Plaintiff will be required to payetfull amount of the costs, notwithstanding that
his application to procedd forma pauperis has been grantedsee 28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff iSADVISED that he is under a continuirdpligation to keep the Clerk
of Court and each opposing party informed of &hange in his address; the Court will not
independently investigate his wikabouts. This shall be doie writing andnot later than7
days after a transfer or other change in address occurs. Failure to comply with this order will

cause a delay in the transmissaircourt documents and may resulidismissal of this action
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for want of prosecutionSee FED. R.Civ. P. 41(b).
IT IS SO ORDERED.
DATED: October 12, 2016

§/J. Phil Gilbert
UnitedState<District Judge
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