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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ALI L. CROSS, )
)

Plaintiff, )

)

VS. ) Case No. 16-cv-651-JPG

)
CHRISTOPHER ZIOLKOWSI, )
MICHAEL C. CARR, )
and UNKNOWN PARTY, )
)

Defendants. )

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff is a pretrial detainee, currently custody at the Chestétental Health Center
(“Chester”) after having beefound unfit to stand trial on peing charges in Jackson County.
He has brought thipro secivil rights action pursuant to 42 U.S.C. § 1983. This case is now
before the Court for a preliminary review oétbomplaint pursuant to 28 U.S.C. § 1915A .

Under 8 1915A, the Court is required taesn prisoner complaints to filter out non-
meritorious claims. See28 U.S.C. 8§ 1915A(a). The Coumust dismiss any portion of the
complaint that is legally frivolous, malicioufgils to state a claim upon which relief may be
granted, or asks for money damages from a defenglao by law is immune from such relief.
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousnesansobjective standd that refers

to a claim that “no reasonable person could suppose to have any rbeetV. Clinton209 F.3d

! Plaintiff submitted as an exhibit his treatmerdrpfrom Chester, which noted he was found unfit to
stand trial on a felony charge of aggravated baiteJackson County Case No. 15-CF-449 (Doc. 12, pp.
20-25).
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1025, 1026-27 (7th Cir. 2000). An action fails tatsta claim upon which relief can be granted
if it does not plead “enough facts to state ancltéo relief that is plausible on its faceBell
Atlantic Corp. v. Twomb|y550 U.S. 544, 570 (2007). The claimeoftittement to relief must
cross “the line between possibility and plausibilityltl. at 557. Conversely, a complaint is
plausible on its face “when the plaintiff pleads tedtcontent that allows the court to draw the
reasonable inference that the defendsutitble for the misconduct alleged Ashcroft v. Igbal
556 U.S. 662, 678 (2009). AlthougtetCourt is obligated to accefaictual allegations as true,
see Smith v. Peter$31 F.3d 418, 419 (7th Cir. 2011), soffieetual allegations may be so
sketchy or implausible that they fail to pro® sufficient notice of a plaintiff's claimBrooks v.
Ross 578 F.3d 574, 581 (7th Cir. 2009). AddititipaCourts “should not accept as adequate
abstract recitations of the elements of a caissction or conclusory legal statementsd. At
the same time, however, the factual allegatiohsa pro se complaint are to be liberally
construed. See Arnett v. Webste58 F.3d 742, 751 (7th Cir. 201Rpdriguez v. Plymouth
Ambulance Sery577 F.3d 816, 821 (7th Cir. 2009).

Applying these standards, the Court finttat some of Plaintiff's claims survive
threshold review under § 1915A.

The Complaint

Initially, the Court must examine Plaiffts pleadings to determine which document
should be evaluated as the operative complalite original complaint was filed on June 15,
2016 (Doc. 1). Init, Plaintiff named three Defendants: Christopher Ziolkowski, who is a private
individual with whom Plaintiffhad an altercation o@ctober 4, 2015, that led to Plaintiff's
arrest; Michael Carr, the Jacks County State’s Attorney whodarght criminal charges against

Plaintiff; and the Unknown Carbondalkolice Officer who arrested Plaintiff. He raised claims
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based on his arrest and detention in thekSon County Jail, includg false imprisonment,
illegal detention, deliberate indifferencelue process violations, and cruel and unusual
punishment, and sought compensatory and punitive damages.

On August 31, 2016, Plaintiff submitted a “Mwt to Amend - Complaint Part 2, Part 3,
Part 4” (Doc. 13). The caption of that document names the following Defendants: Carbondale
Police — M. Austin; Jackson County Jail Staff;LCBwift, and CPL Mickulas. The body of this
motion reveals that Defendant Austin was tHécer who arrested Plaintiff; he had been
included in the original complaint only as therfkhown Party.” HoweveiSwift, Mickulas, and
the Jackson County Jail Staff were not named as parties in tirmbagmplaint.

Plaintiff begins with a rambling statemeatiout “Schemes of deviousness” and a “Realm
of oppression” in the jail (Doc. 13, pp. 1-2). In “P@.)” of the document, Plaintiff describes an
“attempt on [his] life” on April 4, 2016, led by Dendant Swift, who (along with eight other
deputies) shocked Plaintiff with a taser on ¢hest and back for eight minutes (Doc. 13, pp. 3-
4). Defendant Swift and the others proceeddaktat, kick, and punch Plaintiff, breaking his jaw
and nose (Doc. 13, pp. 4-5).

Following the tasing and beating, Defend&miift and other Jacks County Jail Staff
Defendants placed Plaintiff on suicide watch frapril 4 to 11, 2016, and failed to provide him
with any medical treatment for his broken jamdanose (Doc. 13, pp. 6-7). He claims they took
these actions in order to take Plaintiff's legahterials away from him so they could cover up
prior incidents of excessive force.

Defendant Mickulas ruled Plaintiff's grievamas “Not Valid” (Doc 13, p. 8). He notes
that on March 17, 2016, before going to a coedring, he was handcuffed, beaten, and electro-

shocked by ten Jackson County deputies (Doc. 19).p.He was then beat in front of the
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judge, and beaten again whenwess returned to his jail cell.

On a page titled “Part (3.) Motion to AmendRlaintiff turns to the chronology of events
“concerning Arresting Officer o€arbondale Police Dept. — Name M. Austin” (Doc. 13, p. 13).
While this officer was identifiednly as an “Unknown Party” in éhoriginal complaint, Plaintiff
now states that Defendant Austin was thestimg officer (Doc. 13, p. 15). Defendant Austin
showed “favoritism” by charging Plaintiff with tvcriminal offenses (battery and disorderly
conduct), even though Christopher Ziolkowski trtedstab Plaintiff with a knife (Doc. 13, pp.
13-14). Defendant Austin arrest Plaintiff “without legal jusfication” (Doc. 13, p. 16).

Plaintiff then jumps to July 10, 2016, whee complained to Chester medical staff of
pain in his nose due to the ident at the Jackson County Jdloc. 13, p. 21). Chester staff
refused to take an x-raf Plaintiff's nose.

“Part 4” of the document seeks to amenaiRiff's request for monetary damages (Doc.
13, p. 27). He requests compensatory anditipgndamages, and his signature is on the
document (Doc. 13, p. 28).

The “motion to amend complaint” filed Btoc. 13 may represent an attempt by Plaintiff
to add to his original compldinn a piecemeal fashion, suchaththe two documents together
would make up Plaintiff's complaint. This is not permitted. Consistent with Federal Rule of
Civil Procedure 8(a), all claims against all defants must be set forth in a single document.
Furthermore, when a plaintiff submits an amehdemplaint, the new document supersedes and
replaces the original complaint, rendering the original complaint vokee Flannery v.
Recording Indus. Ass’n of Am354 F.3d 632, 638 n.1 (7th Cir. 2004). For these reasons,
Plaintiff cannot proces in this action onboth the original complaint (Doc. 1) and the

amendment (Doc. 13).
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However, the “motion to amend” at Doc. 13 is sufficient to stand on its own as an
amended complaint, despite being labeled dmation.” It lists several defendants in the
caption, includes factual allegations againgisth defendants in the body of the document,
contains a prayer for relief, and bears Ri#iia signature. Moreover, unlike the original
complaint, it articulates a civil rightdaim that survives review under § 1915A.

Accordingly, the “Motion toAmend Complaint” (Doc. 13) iSRANTED. The Clerk
shall be directed to designatéstmotion (Doc. 13) as the FirBmended Complaint. This action
shall go forward based on the First Amended Comp({®oc. 13). The original complaint (Doc.

1) has been superseded, andlsi@tl be considered further.

Merits Review Pursuant to 28 U.S.C. 8 1915A

Based on the allegations of the First Avded Complaint (Doc. 13), the Court finds it
convenient to divide thpro seaction into the following counts. The parties and the Court will
use these designations in all future pleadimgs @ders, unless otherwise directed by a judicial
officer of this Court. The degnation of these counts does not ¢itate an opinion as to their
merit. Any other claim that is mentioned iretbomplaint but not addressed in this Order should
be considered dismissed without prejudice.

Count 1: Fourteenth Amendment excessive force claim against Defendant Swift,
for shocking Plaintiff with a tser and beating him on April 4, 2016;

Count 2: Fourteenth Amendment deliberate indifference claim against
Defendant Swift and the Unknown Jackgoounty Jail Staff for failing to provide
Plaintiff with medical treatment for thedken nose and jaw he sustained after the
April 4, 2016, beating;

Count 3: Claim against Defendant Mickulasrfiejecting Plaintiff's grievance;

Count 4: Claims against Defendant Austin anigifrom his arrest of Plaintiff and
charging Plaintiff with criminal offenses.

Counts 1 and 2 shall proceed for further comsition in this action. However, Count 3
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fails to state a claim upon whicklief may be granted, and shlé dismissed. Finally, Count 4
shall be stayed at this time.
Count 1 — Excessive Force

As noted above, Plaintiff ia pretrial detaineeClaims brought psuant to § 1983, when
involving detainees, arise under the Fourtedattendment and not the Eighth Amendmegee
Weiss v. Cooley230 F.3d 1027, 1032 (7th Cir. 2000). Nthedess, the Seventh Circuit has
“found it convenient and entiseappropriate to applthe same standard to claims arising under
the Fourteenth Amendment (detainees) and Rigithendment (convicted prisoners) ‘without
differentiation.” Bd. v. Farnham 394 F.3d 469, 478 (7th Cir. 2005) (quotiHgnderson v.
Sheahan196 F.3d 839, 845 n. 2 (7th Cir. 199%¢e also Forrest v. Pring20 F.3d 739 (7th
Cir. 2010).

In the prison context, the Eighth Amendmenviolated where there is an “unnecessary
and wanton infliction of pain."Whitley v. Albers475 U.S. 312, 319 (1986). Force is considered
excessive where it is not utilized in “a good-faith effort to maintain or restore discipline”, but
instead is applied “maliciously and sadistically” to cause hasmdson v. McMillian 503 U.S.

1, 7 (1992). An inmate seeking damages for tleeafi®xcessive force need not establish serious
bodily injury to make a claim, but not “every leaolent touch by a prison guard gives rise to a
federal cause of action."Wilking 559 U.S. at 37-38 (the question is whether force was de
minimis, not whether the injury suffered was de mininsge also Outlaw v. NewkirR59 F.3d
833, 837-38 (7th Cir. 2001).

Here, Plaintiff claims thaDefendant Swift used a taser on him for eight minutes, and
then broke his nose and jaw by beating, kickemyd punching him. Thesdlegations indicate

that excessive force may have been usednagdrlaintiff in violaton of his Fourteenth
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Amendment rights. AccordinglyCount 1 against Defendant Swihall proceed for further
consideration.
Count 2 — Deliberate Indifferenceto Serious Medical Needs

Although pretrial detaineeseanot covered by the Eighth Aemdment, their claims for
deliberate indifference to medical care are wmered under the due process clause of the
Fourteenth Amendment, and are entitled te #ame sort of protection against deliberate
indifference as convicted inmates, no leSee Williams v. Romandll F. App’'x 900, 901 n.1
(7th Cir. 2011);Miller v. Hertz 420 F. App’x 629, 634 (7th Ci2011). To state a claim for
deliberate indifference to medicahre, a detainee must showvatti(1) he suffered from an
objectively serious condition which created a samsal risk of harm, and (2) the defendants
were aware of that risk andtentionally disregarded itMinix v. Canarecci597 F.3d 824, 831
(7th Cir. 2010);Jackson v. Ill. Medi-Car, Inc300 F.3d 760, 764-65 (7thrCR002). However,
evidence that a defendant acted negligently dm¢saise a claim for deliberate indifference.
Jackson300 F.3d at 764-65.

The Seventh Circuit has held that a guat uses excessive force on a prisoner has “a
duty of prompt attention tong medical need to which theeating might give rise[.]JCooper v.
Casey 97 F.3d 914, 917 (7th Cir. 1996). Thus, Defendawift, who allegdly perpetrated the
assault, and then prevented Plaintiff from getting immediate medical attention for his injuries,
may be found liable for delilbate indifference to Plairitis need for medical careCount 2
shall proceed against Defendant Swift as well.

As for the Unknown Jackson County Jail St&ffintiff claims that they held him on
suicide watch between April 4 and April 11, 20%6thout providing any maical treatment for

his broken jaw and nose. This allegation suggistt these Unknown Defendants were aware of
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Plaintiff's serious injurs, yet failed to get him any medicakr&a At this stage, Plaintiff has
sufficiently stated a deliberate indifferencéaim against these nknown Defendants that
survives 8 1915A review. However, in orderproceed with his claim against the Unknown
Jackson County Jail Staff, he must itignone or more of them by name.

Dismissal of Count 3 — Grievance

Plaintiff does not claim thddefendant Mickulas was personaitwolved in using a taser
against him, beating him, or harming him amy other way. Instead?laintiff states that
Defendant Mickulas ruled thatshgrievance over one or moretbese incidents was not valid.
The rejection or mishandling of a prisorergrievance, however, does not violate any
constitutional right.

The Seventh Circuit instructs that the alggeishandling of grievances “by persons who
otherwise did not cause or participatetie underlying conduct states no claimOwens v.
Hinsley, 635 F.3d 950, 953 (7th Cir. 2011%ee also Grieveson v. Andersé88 F.3d 763, 772
n.3 (7th Cir. 2008)George v. Smithb07 F.3d 605, 609 (7th Cir. 200Antonelli v. Sheahar8l
F.3d 1422, 1430 (7th Cir. 1996). Thus, the rejectad Plaintiff’'s grievance(s), failure to
investigate them, or any othertian or inaction with regard tthe grievance procedure on the
part of Defendant Mickulas will not support amdépendent constitutional claim. “[A] state’s
inmate grievance procedures do not give risa tiberty interest protected by the Due Process
Clause.” Antonell, 81 F.3d at 1430. The Constitution requires no procedure at all, and the
failure of prison or jail officials to follow theiown grievance procedures does not, of itself,
violate the ConstitutionMaust v. Headley959 F.2d 644, 648 (7th Cir. 19938hango v. Jurich
681 F.2d 1091, 1100-01 (7th Cir. 1982).

Accordingly, Count 3 shall be dismissed from the action with prejudice, for failure to
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state a claim upon which relief mag granted. Defendant Mickulakall be dismissed without
prejudice.
Count 4 — Arrest and Criminal Charges

Finally, Plaintiff seeks to recover damagagainst Defendant Austin, the arresting
officer, because of alleged “favoritism” and the afeseof “legal justificabn” for his arrest.
The “favoritism” apparently refers to the fatttat Plaintiff was charged with two criminal
offenses (battery and disorderly conduct), 6taristopher Ziolkowski, who had a knife in his
possession and allegedly tried tatstPlaintiff, was not charged with any offense. Further,
Defendant Austin did not givBlaintiff a chance to explain what happened before placing him
under arrest.

Plaintiff cannot sustai a civil rights claim for damagebased on the fact that he was
charged with criminal violations and the athadividual (Ziolkowski) was not. Defendant
Austin’s failure to allow Plaintiff to explain vét happened at the time of the arrest, or to ask
Plaintiff any questions before arresting hetso does not violate the Constitution.

Plaintiff also complains that Defendant Ansnever read him his rights or notified him
of the charges against him (Doc. 13, p. 17). Tladisgations, and theam that Plaintiff was
arrested “without legal justificatn,” are matters that might be rdkin the course of Plaintiff's
criminal trial, assuming he is emtually found fit to be placed drial on his pending charge(s).
However, they are not actionable in a civil rigbése while the state criminal proceeding is still
open.

Under the abstention doctrine followiYgunger v. Harris401 U.S. 37 (1971), a federal
court must not take jurisdiction over a fedecahstitutional claim that might interfere with

ongoing state court pceedings. SeBKS & Assocs., Inc. v. Da$19 F.3d 674, 677 (7th Cir.
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2010). InGakuba v. O’Brien711 F.3d 751, 753 (7th Cir. 2013), the Seventh Circuit explained
that a plaintiff's claims for damages arisingfrcan allegedly illegal esarch, seizure, and/or
detention could not be r&d in federal court while the criminal case in which those claims arose
was still ongoing. Each of those constitutional éssaould be litigated dung the course of the
criminal prosecution. If the federal court were to take jurisdiction over the claimed
constitutional violations, the federaltigation could undermine the ongoing state court
proceeding. Gakuba 711 F.3d at 753 (citinimpson v. Rowar¥3 F.3d 134, 138 (7th Cir.
1995); Gilbertson v. Albright 381 F.3d 965, 968 (9th Cir. 2004n(bang; Carroll v. City of
Mount Clemensl39 F.3d 1072, 1075 (7th Cir. 1998)). A federal district court faced with such a
situation should stay thglaintiff's civil rights claims for neney damages, rather than dismiss
them. This is because the claims mighteotvise become time-barred by the time the state
criminal case was concluded.

Accordingly, Plaintiff's claimsagainst Defendant Austin @ount 4, for failing to inform
him of his Miranda rights, and for arresting him withoprobable cause, shall be stayeSiee
Gakuba 711 F.3d at 753.
Dismissal of Defendants Ziolkowski and Carr

Because Plaintiff did not include any allégas against Defendants Ziolkowski or Carr
in Doc. 13, which is now the operative complaimg, has failed to state a claim against these
Defendants upon which relief may pgeanted. For this reaspDefendants Ziolkowski and Carr
shall be dismissed from tlaetion without prejudice.

Notably, any claim Plaintiff may wish to assagainst Defendant Carr arising out of the
prosecution of Plaintiff's criminatharges is likely tde barred by prosecutorial immunity in any

event. Imbler v. Pachtman424 U.S. 409, 431 (1976) (“In initiating a prosecution and in
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presenting the State’s case, the prosecutamimaune from a civil suit for damages under
§ 1983.").

A civil rights claim against a private inddual such as Defendant Ziolkowski also
cannot stand, because he is not a “state actdrplaintiff cannotproceed with a federal claim
under 8§ 1983 against a non-state acd@e Am. Mfrs. Mut. Ins. Co. v. Sulliy&26 U.S. 40, 50
(1999);Gayman v. Principal Fin. Servs., In811 F.3d 851, 852-53 (7th Cir. 2003).

Pending Motions

Plaintiff's motion for recruitment of counséDoc. 3) shall be referred to the United
States Magistrate Judge for further consideration.

The motion for copy of entiréile on record (Doc. 11) iI®DENIED. Copies of court
documents are available at the cofs$0.50/page, payable in advanc@ee28 U.S.C. § 1914(b).
In order to assist Plaintiff in determining whidocuments he may wish to request, as a one-time
courtesy, the Clerk iBIRECTED to send Plaintiff a copy of the docket sheet for this case.

Because the motion to amend (Doc. 13) has BRANTED, the Clerk shall designate
Doc. 13 as the “First Amended Complaint.”

Disposition

The Clerk isDIRECTED to add the following Defendanteamed in the First Amended
Complaint: M. AUSTIN, UNKNOWN JACKSON COUNTY JAIL STAFF (Who
monitored Plaintiff on suicide watch between April 4 and April 11, 2016), CPL. SWIFT,
and CPL. MICKULAS. The Clerk shalTERMINATE the following Defendants who were
not included in the First Amended Complai@HRISTOPHER ZIOLKOWSKI, MICHAEL
C. CARR, andUNKNOWN PARTY (Arresting Officer).

COUNT 3 is DISMISSED with prejudice for failure to state a claim upon which relief

Pagellof 14



may be granted. DefenddWtCKULAS is DISMISSED from this action without prejudice.

COUNT 4 is STAYED until the entry of final judgment in Plaintiff's criminal
prosecution irPeople v. Crosslackson County Case No. 15-CF-4dOuntil such other time as
the Court may determine.

As to COUNTS 1 and 2 the Clerk of Court shall prepare for Defenda®WIFT and
AUSTIN: (1) Form 5 (Notice of a Lawsuit and éReest to Waive Service of a Summons), and
(2) Form 6 (Waiver of Service of Summons). The ClerRIBRECTED to mail these forms, a
copy of the complaint, and this Memoranduand Order to each Defendant’'s place of
employment as identified by Plaintiff. If a Defendant fails to sign and return the Waiver of
Service of Summons (Form 6) to the Clerk witBthdays from the date the forms were sent, the
Clerk shall take appropriate stefoseffect formal service on th&tefendant, and the Court will
require that Defendant to pay thdl costs of formal service, tthe extent authorized by the
Federal Rules of Civil Procedure.

Service shall not be made on the Unknof@ohn Doe) Defendant Jackson County Jail
Staff until such time as Plaintiff has identified them by name in a properly filed amended
complaint. Plaintiff iSADVISED that it is Plaintiff's responsibiy to provide the Court with the
names and service addresses for these individuals.

With respect to a Defendant who no longar ba found at the woraddress provided by
Plaintiff, the employer shall furnish the Clerk wittie Defendant’s currentork address, or, if
not known, the Defendant’s last-known addreBkis information shall be used only for sending
the forms as directed above or for formally effieg service. Any documentation of the address
shall be retained only by the Clerk. Address information shall not be maintained in the court file

or disclosed by the Clerk.
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Plaintiff shall serve upon Defendants {(gvon defense counsel once an appearance is
entered), a copy of every pleading or other docureebmitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating the date on which a
true and correct copy of the document was seoveDefendants or counsel. Any paper received
by a district judge or magistrate judge that has been filed with theClerk or that fails to
include a certificate of service Wbe disregarded by the Court.

Defendantsare ORDERED to timely file an appropriateesponsive pleading to the
complaint and shall not wee filing a reply pursuanio 42 U.S.C. § 1997e(g).

Pursuant to Local Rul&2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for further pre-trial proceg@dinwhich shall include a determination on the
pending motion for recruitment of counsel (Doc. 3).

Further, this entire matter shall BEFERRED to the United Statedlagistrate Judge for
disposition, pursuant to Local Rui.2(b)(2) and 28 U.S.C. 8§ 636(d)all parties consent to
such a referral.

If judgment is rendered aget Plaintiff, and the judgmeiricludes the payment of costs
under § 1915, Plaintiff will be required to payetfull amount of the costs, notwithstanding that
his application to procedd forma pauperidias been granteee28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff isSADVISED that he is under a continuimdpligation to keep the Clerk
of Court and each opposing party informed of &hange in his address; the Court will not
independently investigate his wikabouts. This shall be doie writing andnot later than7
days after a transfer or other change in address occurs. Failure to comply with this order will

cause a delay in the transmissadrcourt documents and may resulidismissal of this action
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for want of prosecutionSeeFeD. R.Civ. P. 41(b).
IT IS SO ORDERED.
DATED: November 15, 2016

s/J. Phil Gilbert
UnitedState<District Judge
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