Watford v. LaFond et al Doc. 19

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MARLON L. WATFORD,
#R-15678,

Plaintiff,

)

)

)

)

)

VS. ) Case No. 16-cv-00941-M JR

)

THOMASLaFOND, )

SARAH WOOLEY, )

KIMBERLY BUTLER, )

LYNETTE COLVIS, )

OFFICER SEVERS, )

SERGEANT BRADLEY, )

OFFICER ROSE, )

JOHN R. BALDWIN, )

and UNKNOWN PARTIES, )
)
)

Defendants.

MEMORANDUM AND ORDER

REAGAN, Chief District Judge:

Proceedingoro se, Plaintiff Marlon Watfordfiled the instant civil rights action pursuant
to 42 U.S.C. 8§ 1983 on August 24, 2016. (Doc. 1). In the CompRiaintiff set forth
numerousunrelatedfederal and state laslaims against officerat Menard Correctional Center
(“Menard”). (Doc. 1). On November 2, 2016, tGeurt dismissed the Complaifdr violating
the Federal Ruke of Civil Procedure. (Doc. 8). The dismissal was without prejudice, and
Plaintiff was granted leave to file a First Amended Complaint on or before Nov@&npb2016.
(Doc. 8, p. 6).

A day before thedeadling Plaintiff filed a Motion for Extension of ilme to File First
Amended Complaint. (Doc. 11). He requesdedhdditional 150daysto prepare the amended

complaint 1d. The Court granted Plaintiff an additional 30 daydter explaining that this
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matterwould not be allowedo linger indefinitely. (Doc. 12). Under the extended deadline, the
First Amerded Complaint was due on or before December 30, 2@l 6.

On December 23, 201B]aintiff filed a“Motion to Object, Motion to Spread the Record,
and Motion for Reconsideration.” (Doc. 13Jhe mdion includedrequess for reconsideration
of the Order Dismissing Complair{Doc. 8) the (nonexistent) decision to deny Plairiti
counsel, and the decision grant Plaintiff a 30day extensiorof the deadlinefor filing an
amended complainfDoc. 12) The Court found no reasorto grant the motionfor
reconsideration of its Order Dismissing Complgidoc. 8), and Plaintiff offered none(Doc.

14). The Courtalso pointed out thaPlaintiff did not actuallyrequest assistance in recruiting
counseland the Court therefore did not deny his requdst At the same timethe Clerk was
directed to provide Plaintiff witla form foruse in making this requestid. In addition, the
Court granted Plaintiff's second request for an extension of the dedadlifiee his amended
complaint. Id. Under the second extended deadlthe, First Amended Complaint was doe
or before January 30, 201W.

On December 29, 2016, Plaintiff fileget anotherMotion for Extension of Time to
AmendComplaint. (Doc. 15)He did not request the Court’s assistance in recruiting counsel on
his behalf In fact, Plaintiffindicatedthat he intended to prepare his own amended complaint.
Plaintiff againrequested an additional 150 days to do so. (Doc. 15, Behause iappeared
that Plaintiff filed this request before receiving the Court’s order grauitis second motion for
extension the Court deniedt as moot. (Doc. 16). The deadlinefor filing the First Amended
Complaintremainedlanuary 30, 20171d.

Plaintiff missed the deadline for filing his First Amended Complaint on January 30, 2017.

He failed to request an extension of this deadliMore than a week has passed since the First



Amended Complaint was due under the second extended deadline. The Colreddtys a
allowed Plaintiff 3 months to file his First Amended Complantwill not allow thismatter to
continue lingering.

Accordingly, this action shall beismissed with prejudicbased on Plaintiff'sailure to
comply with three Orders of this Court (Docs. 8, 14, 1&)d his failure to prosecute his claims
See FeD. R. Civ. P. 41(b); Ladien v. Astrachan, 128 F.3d 1051 ¢h Cir. 1997) Johnson v.
Kamminga, 34 F.3d 466 (7th Cir. 1994). However, the dismissal wit count as oneof
Plaintiff's three allotted strikes within the meaning of 28 U.S.C. § 1915(g).

Pending M otions

1 Motion for Recruitment of Counsel (Doc. 17)

Plaintiff filed a Motion for Recruitment of Counsel for the first time on January 27, 2017.
(Doc. 17). Although he wagrovided with this Court’'standardform motion pursuant to the
Order dated December 27, 2016 (Doc. d)chose to filea handwritten motiomstead (Doc.

17). Plaintiff cites the following reasons for his requd&): his unsuccessfattempts to secure
counsel on his own; (2) his appointment of counseitiercasesand (3) the complexity of his
constitutional claim#n this case Id.

Thereis no constitutional or statutory right to counsel in federal civil caResianelli v.
Suliene, 615 F.3d 847, 851 (7th Cir. 201@ge also Johnson v. Doughty, 433 F.3d 1001, 1006
(7th Cir. 2006). But see Ray v. Wexford Health Sources, Inc., 706 F.3d 864, 86&7 (7th Cir.
2013) istrict court has discretion under 28 U.S.C. § 1915(e)(1) tauitecounsel for an
indigent litigan). Whena pro se litigant submits a request for assistance of counsel, the Court
considerswhether the indigent plaintiff has made reasonable attempts to secure couhgel o

own and, if so, whether the factual andaé difficulty of the case exceeds the plaintiff's capacity



to coherently present.itNavejar v. lyiola, 718 F.3d 692, 696 (7th Cir. 2013) (citiRguitt v.
Mote, 503 F.3d 647, 6585 (7th Cir. 2007) The Court also considers such factors as the
plaintiff's “literacy, communication skills, education level, and litigation egree.” Pruitt,

503 F.3d at 655.

As an initial matter, Plaintiff has not demonstratedufficient efforts to secure
representationin this case Plaintiff asserts that he sent 30 letters to attorneys seeking
representation and received written resporfs@® only 3 prior to commencing this action.
Plaintiff attached the 3 responses to his motiNobne of thenrefer to this caseThey aredated
Marchor May 2036, longbefore he filed this actiom late August (Doc. 17, pp. 41). At the
time, Plaintiff was proceedingro se in at least one other mattandwas alsan the process of
preparing an amended compldiat filing in that case See Watford v. Doe, et al., Case No. 15
cv-09540 (N.D. Ill. 2015).He failed to provide the Court with copies of his 30 letters requesting
representation Counsel wasiltimatelyrecruited on his behalf in the prioaseduring the same
time period This was 9 months before he filed his motion for recruitment of counsel in this
case. Under the circumstances, ti®urt cannotleterminewhether Plaintiff attempted to retain
counsein this case or another pending matter.

Moreover,the Court cannot assess Plaintiff's ability to competently litigate this matter on
his ownbecause Plaintiff omitted information from his handwritten motion that is relevant to the
Court’s analysis.Id. In his handwritten motion, Plaintiff offers no information regarding his
level of education, language difficulties, medical issues, and mental hesalds.i¢n addition,
the Court cannot assess the complexity of the basausePlaintiff's original Conplaint does
not focus @ a single set of related claimst reéfers to numerous, unrelated claims against

different defendants.The Court cannot determine which of these claims Plaintiff intends to



pursue going forward and whether he possesses the skiksessaryto represent himself
Without this informationthe Court cannot fully analyzbe difficulty of Plaintiff's case or his
ability to proceegro se. Under the circumstancethe Motion for Recruitment of Counsel (Doc.
17) shall beDENIED.

2. Motion for Substitution of Judge (Doc. 18)

Plaintiff filed a Motion for Substitution of JudggDoc. 18). There, helaims that the
undersigned Judge is biased against. hild. Rather than holding him to the less stringent
pleading standards that agenerallyapplicable topro se prisorer litigants, Plaintiffcontends
that the Court held him to a higher standard than attorbgyiiling to grant hisnumerous
requests for a 150ay extension of the deadline for filing his amended complatht.He also
claims that the Court discriminat@gainst him based on the size of his handwriting, wheeh
maintains is7 times larger than the average persont. According to Plaintiff, the Complaint
should not have been dismissed under Rubas:d onts length Id. Plaintiff further alleges
that he may name the undersigned judge as a defendant in this ifctemessary to compel his
disqualification. Id. He has not done so to date.

Plaintiff invokes28 U.S.C. § 144nd 28 U.S.C. 8§ 4%B)(1) in support of his requesbr
substitution of judges Section 144 requires a party to present “a timely and sufficient affidavi
that the judge before whom the matter is pending has a personal bias or prejudstehagaor
in favor of any adverse fdg.” 28 U.S.C. § 144. Section 455(a@quires a federal judge to
disqualify himself “in any proceeding in which his impartiality might ceesbly be questioned.”
Matter of Hatcher, 150 F.3d 631, 637 (7th Cir. 1998). Section 455(b)(1) provides that
disqualification isalso warrantedvhere the judge has a personal bias concerning a. pagy

U.S.C. 8§ 455(b)(1). The applicablestandard is‘whether the judge’s impartiality could be



guestioned by a reasonable, waformed observer.”Id. Ths standard is an objective one.
Hook v. McDade, 89 F.3d 350, 354 (7th Cir. 1996).

The thrust of Plaintiff's argument is th#éte Court based its decision to dismiss his
original Complainton its length Reviewof the Order Dismissing Complaint (Doc. @&jyectly
contradicts this assertionThee, theCourt noted that the Complaint was long, but the length of
the Complaint washot fatal: “The length of Plaintiff's complaint is a problents lack of
organization and unintelligibility are fatal.” (See Doc. 8, p. 3) (emphasis added) The
unintelligibility of Plaintiff's Complainf not its lengthdrove the Court’s decision to dismiss it
Plaintiff's claim of discriminationbased on the size of his handwriting is unfounded.

Plaintiff's argument that the Court demonstrated bias against him by refasgngnt his
request for a 15@ay extension of the deadlinfer amending his @mplaint is equally
unpersuasive. The Court made it clear that50day extension was too lortge first time
Plaintiff requestedhe extension. The Court explained thatvduld not allow this matter to
linger indefinitely NeverthelessPlaintiff was grantedwo extensiong30 dayseach)to file his
First Amended ComplaintHe did not renewhis request for an extension beyond January 30,
2017. Even sc?laintiff had almost 3 months to prepare and file his amended complaint.

In essence, Plaintiff appears to object to the Court’s decision to dismiss hgadm
See Gleason v. Welborn, 42 F.3d 1107, 1112 (7th Cir. 1994) (adverse decision provides
inadequate evidence of bias where the decision is supported by facts and law). Upgrthievie
Court finds that its decision was supported by the facts and applicable law. n§talwtie, a
adwerse decision does not amount to bias that warrants disqualification of the joldgetiff
offers no other grounds warranting disqualification at this time. Accordingi\ibtion for

Substitution of Judge (Doc. 18) shall BENIED.



Disposition

IT ISHEREBY ORDERED that tis action isDISMISSED with prejudice based on
Plaintiff's failure to comgdy with this Court's Ordes dated November2, 2016 (Doc. 8),
December 27, 2016 (Doc. 14), and January 4, 2017 (Doc.Se6)yED. R.Civ. P.41(b);Ladien
v. Astrachan, 128 F.3d 1051 ¢h Cir. 1997) Johnson v. Kamminga, 34 F.3d 466 (7th Cir. 1994
This dismissal shalhot count as one of Plaintiff's three allotted “strikes” within theaming of
28 U.S.C. § 1915(9).

IT IS FURTHER ORDERED that all pending motions, including the Motion for
Recruitment of Counsel (Doc. 17) and Motion for Substitution of Judge (Doc. 18)E&HED.

IT IS ALSO ORDERED that Plaintiff's obligation to pay the filing fee for this action
was incurred at the time the action was filegbardless of subsequent developments in the case
Accordingly, the filing fee 0f$350.00remains due and payableéee 28 U.S.C. §1915(b)(1);
Lucien v. Jockisch, 133 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to apeal this Order, he may file a notice of appe#h this Court
within thirty days of the entry of judgmentFED. R. ApP. 4(A)(4). If Plaintiff does choose to
appeal, he will be liable for the $505.00 appellate filing fee irrespectivieeobutcome ofte
appeal. See FED. R.APP. 3(e); 28 U.S.C. § 1915(e)(2ymmons v. Gerlinger, 547 F.3d 724, 725
26 (7th Cir. 2008)Soan v. Lesza, 181 F.3d 857, 8589 (7th Cir. 1999)Lucien, 133 F.3d at
467. Moreover, if the appeal is found to be nonmeritorideigintiff may also incur another
“strike.” A proper and timely motion filed pursuant to Federal Rule of Civil Procedure 59(e)
may bll the 30day appeal deadlineED. R. APrP. P.4(a)(4). A Rule 59(e) motiomust be filed
no more than twentgight (8) days after the entry oiglgment, and this 28ay deadline cannot

be extended



The Clerk’s Office iDIRECTED to close this case and entedgment accordingly.
IT 1SSO ORDERED.
DATED: February 7, 2017

s/ MICHAEL J. REAGAN

Chief Judge
United States District Judge




