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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

EAGLE FORUM, an lllinois Not for Profit )
Corporation, )
)
and )
)
ANNE SCHLAFLY CORI, on behalf of )

EAGLE FORUM, etal., Case No.: 3:16-cv-946-DRH-RJD

Plaintiffs,
V.

~— — " —

PHYLLIS SCHLAFLY'S AMERICAN EAGLES,

a Virginia Not for Profit Corporation, )
)
Defendant. )
ORDER

DALY, Magistrate Judge:

This matter is before the Court on the Motion to Quash (Doc. 105) and Motion for
Protective Order (Doc. 112) filed by Subpoena Respundteel Rohlf. Plaitiffs Anne Schlafly
Cori, Shirley Curry, Rosina Kovar, Cathie Adan€arolyn McLarty, and Eunie Smith filed timely
responses (Docs. 110 and 115). Mr. Ronhlf filag@ly in support of hidjotion for Protective
Order (Doc. 116) that will be considered by @eurt as it complies with SDIL-LR 7.1(g). For
the reasons set forth below, the MotionsRENIED.

Procedur al Backqground

The Court presumes the parties’ familiarity with the background and posture of this case,
but briefly recites the background relevémthe motions now before it.
This is a trademark infringement action in which Plaintiffs seek injunctive relief and

damages arising from violations of federal astdte law. This litigation was preceded by a
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fracture among the Eagle Forum Board Membersfriaimg on or about April 11, 2016. On that
date, Runnymede Law Group was retained by Ph$tidafly and Ed Martin, on behalf of Eagle

Forum, to provide the followingervices: “representation and coenwith respect to governance

matters, Board disputes and litigation as necesssegDoc. 112-2). Respondent Joel Rohlf was
of counsel with Runnymede at the time of its engagement.

Soon thereafter, Runnymede entered its appearam behalf of Eagle Forum in an action
filed in the Circuit Courof Madison County, lllinois by the inddual Plaintiffs in this lawsuit
(Anne Schlafly Cori, Eunie Smith, Cathie Adan@arolyn McLarty, Rosina Kovar, and Shirley
Curry) (seeDoc. 112-7). Eagle Forum was named asminal defendant in the Madison County
action. On April 29, 2016, a temporary restnagnorder (“TRO”) was entered in the Madison
County action preserving the status quo as tofseation of Eagle Forum and indicating that Ed
Martin retained his role as President of Eagle Forgee Docs. 112-14 and 112-15). An
amended TRO was entered on October 20, 2016, wh&aintiffs, in their capacity as the
majority of the Eagle Forum Board of Direcdpassumed temporary sole control and possession
over all Eagle Forum propertgdeDoc. 112-27). Ed Martin was suspended from his office and
all of his duties as President®agle Forum, and John Schlafly was suspended from his office and
duties as Treasurer of Eagle Forudh)(

On October 6, 2016, shortly before the adwd TRO issued in the Madison County
action, Runnymede withdrew itspireesentation of Eagle ForumseeDoc. 112-22). Runnymede
indicated that it would “continuto appropriately maintain the attorney-client privilege and the
confidentiality of attoney work product” ifl.). Eagle Forum, througlkd Martin and John
Schlafly, then retaied Smith Amundsen as substituteunsel and, on October 10, 2016,

authorized Runnymede torn its file over $¢eeDoc. 112-23). Smith Amundsen continues to
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represent Eagle Forum in the Madison Cowttyon as well as the case at bar.

On November 10, 2017, counsel for individuaiRliffs issued a subpoena for deposition
to Joel Rohlf ¢eeDoc. 110-6). Rohlf asks that the Coanter a protective der forbidding the
deposition as Plaintiffs’ counsleas not identified any relevamipn-privileged topics because, he
contends, the communications between him Badle Forum are protected by attorney-client
privilege. In particular, Rohlf argues that tinelividual Plaintiffs seek to discover information
regarding his representation Bagle Forum although they were, and remain, adverse to Eagle
Forum in the Madison County action.

Plaintiffs contend that Eagle Forum, not JoehR controls its privilege and can waive it.
Because Eagle Forum will be present at Rold€position, Plaintiffs argue that Eagle Forum can
either invoke attorney-client privilege or waive iit,necessary. Plaintiffelso assert that the
deposition of Rohlf is crucial insofar as thdiege that Rohlf and his colleagues at Runnymede
were actively colluding with directors of Ahy Schlafly’'s American Eagles (“PSAE”) and
pursuing the destruction of Eadterum, for the benefit of PSARvhile purportedly representing
Eagle Forum.

Discussion

Under Federal Rule of Civil Procedure 45(a), a party may issue a subpoena to command a
person to attend and testifyatieposition. A district coumustquash or modifya subpoena that
fails to allow a reasonable time to comply aguiees disclosure of prikeged or other protected
matter, if no exception or waiver applieBep. R. Civ. P.45(d)(3). Also, Federal Rule of Civil
Procedure 26(c) provides that a court, upon mdiipa party or person fromvthom discovery is
sought may, for good cause, “issue an ordeprtect a party or gpeon from annoyance,

embarrassment, oppression, or undue burden ons&gancluding “forbidding the disclosure or
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discovery” or “forbidding inquiryinto certain matters, or limitinghe scope of disclosure or
discovery to certain matters.” Rule 26(b)(2)@eants additional discret to the court to limit
discovery in the event that the discovery soughimseasonably cumulative or duplicative, or can
be obtained from some other source that is moreenient, less burdensome, or less expensive,”
or is “outside the scope permitted by Rule 26(b)(1).”

The attorney-client privilege is the oldest ame of the most carefully guarded privileges
known to the common lawJaffee v. Redmond18 U.S. 1, 11 (1996)Jpjohn Co. v. United
States 449 U.S. 383, 389 (19819ee also Swidler & Berlin v. United Staté24 U.S. 399, 403
(1998). “Its purpose is to encourage full drahk communications between attorneys and their
clients and thereby promote broader public interesthe observance of law and administration of
justice.” Upjohn 449 U.S. at 389.

It is well settled that the attorney-client plkdge attaches to corpations as well as to
individuals. Commodity Futures Trading Comm’n v. Weintradd1l U.S. 343, 348 (1985).
However, unlike an individual, a corg@ion must act through its agentsd. Accordingly, “it
cannot directly waive the piilege when disclosure ig its best interest.”Id. Any waiver must
“be undertaken by individuals empowereatd on behalf of the corporation.id. In particular,
the power to waive the privilege rests witte corporation’s management and is normally
exercised by its officers and directorsd.

Rohlf concedes that ordinarily a changeafitrol of a corporation generally passes control
of the privilege on to new managemerit. at 349. However, he contends that the “ordinary”
rule should not apply here. oRIf asks the Court to find thahe control of Eagle Forum’s
privilege did not, and could not, g&mto the individual Plaintiffsom the control group (Ed Martin

and Phyllis Schlafly) who retded Runnymede for the purposé preventing the individual
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Plaintiffs from taking control of the ganization. The Court disagrees.

Although the factual underpimmgs of this case are convoluted, the issue before the Court
isnot. The privilege at issue here did not, doéds not, belong to Ed Martin and Phyllis Schlafly;
rather, it belongs to Eagle ForunDexia Credit Local v. Roga231 F.R.D. 268, 276-77 (N.D. lll.
2004) (“the privilege does not belong to the indwal agents of the corporation seeking the
advice; the privilege belongs to the corporation, because the caopasahe client.”). Notably,
“when control of a corporation passes to newagement, the authority to assert and waive the
corporation’s attorney-client privilege passesnadl ... Displaced managers may not assert the
privilege over the wishes of current managemer@nes to statements that the former might have
made to counsel concerning matters witiie scope of their corporate dutiesWeintraul 471
U.S. at 349.

Rohlf contends that allowing the privilege t@ansfer here wodl defy the purpose of
privilege and breach the reasonable expectatigorivhcy that Eagle Forum had when it hired
Runnymede. Rohlf's argument is based oa pioposition that Runnymede was retained as
counsel by Phyllis Schlafly and Ed Martin, on bélod Eagle Forum, to defeat the takeover of
Eagle Forum by the individual Plaintiffs in thisMsuit. In proffering this argument, Rohlf urges
the Court to apply case law démeed in New York courts in thcontext of corporation mergers
and acquisitions. In particular, New York counve carved out an exception for confidential
communication related to acquisitions, finding thatgrant [the newly merged company] control
over the attorney-client privilege as to comnuations concerning the mgger transaction would
thwart, rather than promote, the purposes underlying the privilegeRni-Plex, Inc. v. Meyner
and Landis 89 N.Y.2d 123, 138 (1996)Indeed, the court ifiekni-Plexremarked that allowing

access to such confidences would “be the edpmtaof turning over to the buyer all of the
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privileged communications of the seller centing the very transaction at issueld.

Although mindful of the parallels Rohlf is attgting to make, the Court declines to follow
the approach adopted by New York courts & ¢bntext of mergers and acquisitions because the
factual scenario here is not sufficiently analagjourhe individual Platiffs contend, and Rohlf
does not dispute, that at all redet times hereto they constituted the majority of Eagle Forum’s
Board of DirectorsgeeDoc. 112-14, 1 1). Because a corporation is generally controlled by its
board of directorssee Weintraup471 U.S. at 358 n.4,e¢hndividual Plaintiffsjn their capacity as
majority directors, have had control over Eagteum, and ultimately its privilege, at all times
relevant. Despite the clear fissure in EagleuRos Board and managemtethere never was an
occurrence akin to an acquisition. That Edgbeum is named as a nominal defendant in the
Madison County action and is actiyditigating the same does naffect the Court’s reasoning as
such status does not create #uversity professed by Rohlf Further, Rohlf correctly points out
that the TRO in the Madison County action indicated that its purpose was to “maintain the status
guo ... and allow defendants Maraind John Schlafly to maintatistody, possess and control
of the Eagle Forum property and assets avhibrking cooperatively with Plaintiffs'séeDoc.
112-27). The court’s statement, however, dagssupport the finding proposed by Rohlf — that
Ed Martin and Phyllis Schlafly controlled §a Forum prior to the April 11, 2016 meeting.
Rather, it supports the general proposition tlifters and directors work together to manage a
corporation.

Based on the foregoing, the undersigned finds no reason to deviate from the

well-established principle that the right to waive a corporation’s attorney-client privilege is an

1 A “nominal party,” as defined by Black’s Law Dictionary, is merely a party to an action who ftasimol over it

and no financial interest in its outcome. In other words, it is a party who has some immaterial interest in the subject
matter of a lawsuit and who will be affected by any judgmiemit who is nonetheless joined in the lawsuit to avoid
procedural defects. LBCK’SLAw DICTIONARY (10th ed. 2014).
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incident of control of the corporation. The individual Plaintiffs, actinBagle Forum’s majority
directors, have control of Eagle Forum andsash, have the power to waive attorney-client
privilege on its behalf. Plaintiffs’ position is further strengthened insofar as Eagle Forum has, at
all times relevant, ultimatelyden in their control (albeit only in their capacity as majority
directors}. Because the ability to waprivilege lies with Eagle Forum, not Ed Martin and John
Schlafly, the Court declines to quash the subpoearatdd to Joel Rohlf @nter a protective order
concerning the same on the basis of priviled¢owever, of course, Eagle Forum shall decide
whether or not to waive privilege.

The Court next turns to Rohlfargument that Plaintiffs havailed to establish that his
deposition is necessary. Rohlf relies on the rule set fortiilinv. Gen. Dynamics CorpNo.
06-698-GPM, 2007 WL 3145058, at *9 (S.D. Ill. O26, 2007), wherein the court held that a
party seeking to depose an opposing party’s attamest show that: “(1) no other means exist to
obtain the information than to plese opposing counsel) (e information sought is relevant and
non-privileged, and (3) the information is crucialpi@paration of the examining party’s case.”
First, it is not apparenhat the Seventh Circuit has adopted tinle. Moreoverits applicability
in this instance is not entirely clear given the postof the case at bar. However, even if the
Court applies said standard fitds that Plaintiffs have met the above-mentioned requirements.
In particular, the Court agreedgth Plaintiffs that Rohlf's dposition is not only relevant, but
crucial to their case insofar as it relatesP®AE’s alleged pursuit tdestroy Eagle Forum.

Further, there is no indication that Rohlf'stiemony could be obtained by any other means and

2 Rohlf contends that the corporagevernance of Eagle Forum is at issim the Madison County action and,
therefore, the Court should refrain from wading into the question of what grouplsdfaigle Forum. The Court
disagrees with Rohlf's characterizati of the Madison County action.Although there are clearly disputes
concerning actions of Eagle Forum’s managers and directors, it is well settled that the majority of a corporation’s
board of directors ultimately has control of the corporati®ee Weintraub471 U.S. at 358 n.4ee alsdB05 LL.

Cowmp. STAT. 5/8.03.
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issues of privilege may properly bedressed by Eagle Forum.
For these reasons, the Court finds that a ptigeeorder need not be entered to prevent the
deposition of Joel Rohlf and his mmni seeking the same is denied.

Rohlf also asks the Court to quash théEoena for his deposition because he was not
provided reasonable notice. Thels no hard-and-fagule that provides the parameters of
reasonable notice. At the very least, howeverr¢lasonableness of anytine is contingent upon
the specific fad of a case.See Lake v. Fairview Nursing Home, [nt51 F.3d 1033 (7th Cir.
1998);see also Pearl v. Keystone Consol. Industries, 884 F.2d 1047 (7th Cir. 1989). Here,
Rohlf received ten days’ notice. He contends this is unreasonable because of the complicated
legal issues raised, including potential issues aiittrney-client privilege. Rohlf also complains
that Plaintiffs failed to identifghe subject of the deposition, othlikan to generally direct him to
the allegations in the oaplaint. At this juncture, Rohlas had ample time and opportunity to
prepare for his deposition. Further, the timefrdarewhich he will be questioned is limited to
approximately six months, from April 2016 to Ober 2016 — the time in which Runnymede was
engaged to represent Eagle Forumccordingly, the Court finds tedays’ notice to be sufficient
and the subpoena will not be quashed on this basis.

Finally, the Court considerfRohlf's request for a protége order concerning the
Runnymede documents. In particular, Rohlf codtethat the individuaPlaintiffs should be
barred from using any documents containedRimnymede’s file because the file contains
protected work product and neither Rohlf reunnymede have ever waived work-product
protection. Plaintiffs disagreasserting that Rohlf is attempgj to shield documents from his
former client. Plaintiffs further argue &h Rohlf has waived ny purported work product

protection by disclosing the docemis at issue to officers @or directors of PSAE.
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The work product doctrine protects documents prepared by attarmeysicipation of
litigation for the purpose of analyzirand preparing a client’s case.etk-R. Civ. P. 26(b)(3).
The purpose of the work product rule is “to béniéle adversary system itself and to produce an
atmosphere in which counsel for both sides célg furepare and present their clients’ best case
without stifling self-editing that would be necessary if an attorney’s wluce were subject to
unchecked discovery."Woodruff v. American Family Mutual Ins. C291 F.R.D. 239, 247 (S.D.
Ind. 2013) (citation omitted).

The Seventh Circuit recognizestli[u]nlike the attorney-clienprivilege the attorney has
an independent privacy interest in his wprkduct and may assert the work-product doctrine on
his own behalf; the doctrine’s protection is not waived simply because the attorney shared the
information with his client.” Sandra T.E. v. South Berwyn Sch. D800 F.3d 612, 618 (7th Cir.
2010). However, an attorney may not withhaldrk product from his or her own clientin re
ANR Advance Transp. Co., In288 B.R. 208, 211 (E.D. Wis. 2002)Also, challenges to claims
of work product immunity “shouldhe evaluated with the undensthng that thepurpose of the
immunity is to protect the adkgary system. When work prodummunity does not serve such
purpose, there should beo immunity despite what may dieserve individual interest.”
Woodruff 291 F.R.D. at 247 (citation omitted).

Rohlf's attempt to invoke the work product dare is precarious. First, it appears the
documents for which he now seeks a protectiverokgee turned over to Eagle Forum’s Board of
Directors more than a year ageéDoc. 112-24).  Although there is some evidence in the record
that there was some concern on behalf of Rundgncencerning the dissemination of their work
product, it does not appear theragvany efforts in the courts éaldress the same. Further, Rohlf

has failed to identify, with any specificity, thealonents he seeks to protect. Accordingly, the
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Court declines to issue a broad protective ordérout a clear showing that the documents in the
file are clearly work product.

More importantly, however, th€ourt questions the general applicability of the work
product doctrine in light ofthe circumstances of Rohlf's retention. The documents in
Runnymede’s file were purportedly created ftéagle Forum for the purpose of addressing
“governance matters, Board disputes and litigaismecessary.” Eagle Forum is not now, nor
ever was, an adversary of Runnymede. Indeed, it would be inapposite to disallow Eagle Forum
access to, and use of, Runnymedd&s prepared on its behalf, ilitigating a case in which
governance is at issueSee Woodruff291 F.R.D. at 248 (finding the work product doctrine
inapplicable in a bad faith insurance clainttlsenent case when the documents at issue were
created by the insurer for the purpose of thergdun an underlying action). Accordingly, the
Court is unable to discern howork product immunity in tis instance would “benefit the
adversary system,” as is its purpose. For thason, the Court deni€®hlf's request for a
protective order prohibiting the use of Runnymedies f However, the Court notes that such file
belongs to Eagle Forum, not the widual Plaintiffs in this case.

Conclusion

Based on the foregoing, the Motion to Qué3bc. 105) and Motion for Protective Order
(Doc. 112) filed by Subpoena Respondent Joel RohiD&iel ED.

IT1SSO ORDERED.

DATED: March 29, 2018

o Reona 'ﬂ 2&&@

Hon. Reona J. Daly
United States M agistrate Judge
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