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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DALLASMCcINTOSH,
# B-85114,

Plaintiff,

)

)

)

)

)

VS. ) Case No. 16-cv-01018-SMY

)

BRENDAN F. KELLY, )

NICHOLASGAILIUS, )

JEFF STRATMAN, )

JEFF BLAIR, )

TIMOTHY MUELLER, )

RYAN WEISENBORN, )

ELBERT JENNINGS, )

JAMESG. PIPER, )

UNKNOWN PARTY and )

CITY OF FAIRVIEW HEIGHTS, )
)
)

Defendants.

MEMORANDUM AND ORDER

YANDLE, District Judge:

This matter is now before the Court for preliminary review of the First rAlee
Complaint (Docs. 7and 7-1) filed by Plaintiff Dallas McIntosh an inmatewho is currently
incarcerated aMenardCorrectional Centef‘Menard). Plaintiff brings this civil rightsaction
pursuant to 42 U.S.C. § 1983 for an unlawtfalffic stop, searcland seizure that occurred
Fairview Heights, lllinois on September 25, 2014Doc. 7, pp. 131; Doc. 71, pp. 138). He
namesnumerous local and statdficials in their individual and official capacities, ferolating
his rights under federal and state lawconnection with thdraffic stop. Id. Plaintiff seeks
declaratory judgment and monetary damadesc. 7-1, pp. 29-31

This case is now before the Court for a preliminary review of Rinst Amended

Complaint pursuant to 28 U.S.C. 8§ 1915A, which provides:

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilsdce/3:2016cv01018/73935/
https://docs.justia.com/cases/federal/district-courts/illinois/ilsdce/3:2016cv01018/73935/9/
https://dockets.justia.com/

(a) Screening — The court shall review, before docketing, if feasible or, in
any event, as soon as practicable after docketing, a complaint in a Govil izct
which a prisoner seeks redress from a governmental entity or officer oryemplo
of a governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim on which relief

may be granted; or

(2) seeks monetary relief from a defendant who is immune from

such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law orcity’ faNeitzke v.
Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refelsito a
that any reasonable person would find meritlelsee v. Clinton, 209 F.3d 1025, 10287 (7th

Cir. 2000). An action fails to state a claim upon which relief can be grantedoés not plead
“‘enough facts to state a claim to relief that is pldestn its face.” Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
between possibility and plausibility.Td. at 557. At this juncture, the factual allegations of the
pro se complaint argo be liberally construedSee Rodriguez v. Plymouth Ambulance Serv., 577

F.3d 816, 821 (7th Cir. 2009).

First Amended Complaint

Plaintiff alleges that he wasubject to an unlawful traffic stop in Fairview Heights,
lllinois around 1:40 a.m. on September 25, 20(Roc. 7, p. 3. He was on a datat the time.
Id. As he pulled hi2010 Chevrolet Camaiato the parking lot of the Fairfield Inn locatadar
St. Clair Avenue and Fairview Driy®laintiff observed a local police officeDfficer Stratman,
sitting in his patrol cam the same lotId. Plaintiff exited his vehicle andaved to the officer
as he walked into the hotel to rent a roorfDoc. 7 p. 4). Officer Stratmanacknowledged

Plaintiff by noddingback at im. Id.



Plaintiff entered the Fairfield Inbutreturned to his car after decidingt to rent a room
there (Doc. 7, p. 4).He drove hisvehicle throughan adjacent lot and headeest on Ludwig
Drive. Id. Officer Stratmanbegan following Plaintiff. Id. At times, the officertrailed so
closelybehindPlaintiff's vehicle thahe almost ran intthe Camaro Id.

After turningwest on Highway 50Plaintiff changedanesand Officer Stratmanpulled
him over (Doc. 7, p. 4). Plaintiff recalls he officercollecting his information as well as his
passenger’s and returning the patrol car Id. While Officer Stratmansat in his patrol car
presumably preparing a tick@fficer Blair arrivedin a K-9 unitandperformeda “free air sniff”
on Plaintiff's vehicle. (Doc7, p. 5). Plaintiff does not recalhything thahappeneafterwards
Id.

Plaintiff later learned that heras “shot multiple times in vital areas, eventually lapsing
into a coma.” (Doc7, p. 5). He was hospitalized critical condition. Id. Although he
recoveredPlaintiff wasunable to recalinost of theeventsthat transpired during the traffic stop
including basic information likeéhe location of the stop, the reasgiven for the stopor the
individual who waspresent irhis vehicleat the time Id.

Plaintiff was indided by Brendan Kelly(States Attorney)and James PipgAssistant
State’s Attorney. (Doc.7, p. 5). Detective Mueller testified before tlggand jury on October
19, 2012 saying,“Officer Stratmanstopped tk vehicle for failing to signal.(Doc. 7, p. 6). At
the time of making this statemeletective Mueller allegedlignew thatit was false. (Doc. 7,
pp. 2527). Throughout thecriminal proceedingsAttorneys Kelly and Piper likewise
maintaine that Officer Stratman lawfully stopped Plaintiff for “failure to signal wibkanging

lanes.” (Doc.7, pp. 56). Theyalsoknew this representation was false amdwed thegrand



jury edited video footage of the traffic stop that excluded Officer rBamals stated reason for
stopping Plaintiff (Doc. 7, pp. 28-29

On September 11, 2014ttorney Kelly told Plaintiff, his defense counsel (Michael
Mettes)and the CourtHonorableRobert Haida) that Plaintiff's “failure to signal when changing
lanes” establishedrobable cause for the stop. (D@cp. 6). On at least 5 separate occasions,
Attorney Mettes made the same statement to Plaintiff and his famdyhe stipulated to this fact
at Plaintiff's plea hearing (Doc.7, p. 7). On the basisof theserepresentatiog) Plaintiff entered
a guilty plea.ld.

According to the lllinois Department of Corrections’ website (www.illingos/idoc),
Plaintiff was ultimately sentenced to 40 yea® imprisonmentfor each of2 counts of
aggravated battery adischarge of a firearm and 7 years of incarceration for 1 count of
manufacturing or delivering cannabis (>500 granf3&e Bova v. U.S Bank, N.A., 446 F. Supp.
2d 926, 930 n2 (S.D. lll. 2006) (a court may judicially notice public records available on
government websites) (collecting cases).

At his sentencing hearing on January 29, 2015, Plaintiff viewed \moi@ageof the
traffic stop for the first time.(Doc. 7, p. 7). The videowastaken from Gficer Stratman’s patrol
car. (Doc. 7, pp. B). Itdepicted Plaintifithanging lanes lawfully angsing a signal the entire
time hedid so. (Doc.7, p. 8). The video also revealSfficer Stratmats stat& reasonfor the
traffic stop. 1d. The officer told Plaintiff that, after signalindye failed to tavel an additional
100 feet before changing lanesld. In addition, thevideo includesOfficer Stratman’s
conversation with Officer Blair during whidDfficer Stratmanndicatedthat he may have seen
the same Camaro earlier thday,thatthe occupant had an extensive criminal record, thatl

any illegal items were probably “hidden by now.” (D@¢cp. 16). Plaintiffmaintainsthat the



video footage directly contradgcthe reasongiven for the stop byAttorney Kelly, Attorney
Piper,Detective Muellerand AttorneyMettes. (Doc. /pp. 78).

On the basis of the video footadelaintiff filed a Motion to Withdraw GuiltyPlea
(Doc. 7, p. 9). He argued that the traffic stop was illegatdese lllinois law only requires
driver to signd before changindanes (Doc.7, pp. 911). According to Plaintiff state law
imposes naninimumdistancerequirementor signaling before a lane chanigethe area he was
stopped Id. Plaintiff also argued that heelied on misrepresentations made bys defense
attorney, including a statement thatvritten warning wasever“completed” or issuedwhen
agreeing to enter plea of guilty. (Doc.7, p. 12). Plaintiff inquired into the existence of a
citationatthe hearing on his Motion to Withdra®uilty Pleaon November 9, 2015. (Dog, p.
13). Only then didAttorney Piper admitto the existence of a written warningld. Hewas
ordered to turn over a comf it and eventuallydid soon January 11, 2016. (Do@, p. 14).
Plaintiff has since informed the Court that his Motion to Withdraw Guilty Plas denied on
January 17, 2017. (Doc. 8).

Plaintiff now claims thatthe defendantsonspired toviolate his constitutional rights
connection with the traffic stop that toglace in Fairview Heighten September 25, 2012.
(Doc. 7, pp. 381). According to the First Amended Complaifificers Stratman and Blair
intentionally violated Plaintiff's Fourth and Fourteenth Amendment rightsdnductingan
illegal traffic stop,an unlawful searchnd an illegal seizure because of his rad@oc. 7, pp. 11
18). Plaintiffmaintainsthat he was stopped for “driving while Black.” (Doc. 7, p. 15).

According toPlaintiff, Officer StratmanDetective MuellerOfficer Weisenborn, @icer
Doe andInvestigatorJenningghenworked together to “coveup the truth” by issuing false and

misleading police reports and affidavits following the stop. (Doc. 7, p. 30; Dbcp7 23).

! At the time, Plaintiff's defense attorney was unaware of its existence. {Dpg. 1314).
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Their reports were “intentionally vaguand “deliberately deceptiyeaimedonly at establishing
probable cause and persuading Plaintiff to plead guilty to the criminal cHageght against
him. (Doc. 7-1, pp. B).

Attorneys Kelly and Piper allegedly organized this conspiracy to cover upet
constitutional violations by withholding the vidémotage andvritten warningfrom Plaintiff and
his defense attorneyntil securing his guilty plea. (Doc-T; pp. 1416; 71, p. 22). Attorney
Kelly alsoworked with the other defendants to carry thig plan by securing false or misleading
reports, withholding the tickend editing the traffic stop videamong other things. (Doc:T
p. 22). Plaintiff alleges that the defendants engaged in a conspiracy to coveir upléveful
ads, which heefers to as the “Blue Code of Silence.” (Dod., p. 24).

According to Plaintiff, this incident was part of a broader unwritten policy of the
Fairview Heights Police Department to target minorities for racial profilintgcsee law
enforcement, illgal searcheand unlawful seizures. (Doc. 7, pp.-18). He alleges thathe
Fairview Heights Police Department routinely uses these predatorticesaon minorities.
(Doc. 7, p. 120). Plaintiff contends that the practicase so “deeply imbeddedhat they go
unnoticed by nominorities. (Doc. 7, p. 21).

Police Chief Nicholas Gailiuandthe officers who serve under hiare aware of these
practicesout choose to turn a “blind eye” to the (Doc. 7, p. 20). As a resuChief Gailiusis
also responsible fathe violation of Plantiff’'s constitutionalrights. (Doc. 7, p. 23).Plaintiff
claims thatnvestigatorEbert Jenningss alsoresponsible. Hevestigated thease but Plaintiff
describesthe investigationas a “sham” meantonly to “conceal Stratman and Blair[’]s
wrongdoing.” (Doc. 71, pp. 78). Like Chief Gailius,Investigator Jenningshose to “look the

other way, in order to protect a “brother in blue.” (Doc. 7-1, p. 9).



Merits Review Under 28 U.S.C. § 1915A

To facilitate the orderly management of future proceedings in this case, and in
accordance with the objectives of Federal Rules of Civil Procedure 8(e) and A@@purt has
organized the claims in Plaintiffgro se First AmendedComplaint into the following

enumerated counts:

Count 1- Fourth Amendmentclaim against Stratman and Blairfor the
unlawful stop, searcland seizureof Plaintiff on September 25,
2012.

Count 2 - Fourteenth Amendment equal protection claim agaftsitman

and Blair for stopping Plaintiff and seardng him and/or his
vehicle without probable cause based on racial aninmms
September 25, 2012.

Count 3 - Fourteenth Amendment equal protection claim agdhesCity of
Fairview Heights, lllinois including Gailius for maintaining a
policy, custonor practice ostoppingindividuals without probable
causebased omacial animus

Count 4 - Conspiracyclaims againstthe defendant$or working together to
deprive Plaintiff of his constitutional rightend covering up their
misconductin connection with the traffic stop, search and seizure
that occurred on September 25, 2012.

Count 5- Fourteenth Amendment due process astdte law malicious
prosecution claims against defendantsarising from the stop,
search, and seizure that occurred in Fairview Heights, lllinois, on
September 25, 2012, and the subsequent attempts touovkee
misconduct that occurred in connection with it.

Count 6 - lllinois state law claim for ritentional infliction of emotional
distressagainst the defendantssulting from the stop, searemd
seizure of Plaintiff in Fairview Heights, lllinois, on September 25,
2012.
The parties and the Court will continue using these designations in all futucengéeand

orders, unless otherwise directed by a judicial officer of this Court.



Claims Subject to Further Review

Counts2and 3

Racial profiling claims may be brought in a 8 1983 action under the Fourteenth
Amendment Equal Protection Claus€havez v. Illinois Sate Police, 251 F.3d 612, 620 (7th
Cir. 2001). Such claims require “proof that the defendant’s actions had a disamyietiect
and were motivated by discriminatory purposéd. at 63536. Discriminatory effect requires
plaintiffs to showthat “they are members of a protected class, that they are otherwikelgimi
situated to members of the unprotected class, and that plaintiffs werel &éteently from
members of the unprotected clasdd. (citing Greer v. Amesqua, 212 F.3d 358, 370 (7th Cir.
2000)) To establishdiscriminatory intent, a plaintiff must show that “decisionmakers in [his]
case acted with discriminatory purposdd. at 645. This implies that “the decisionmaker . . .
selected or reaffirmed a particular course cfam at least in part ‘because of . . . its adverse
effects upon an identifiable grouplt. (citing McCleskey v. Kemp, 481 U.S. 279, 298 (1987)).

Plaintiff names Stratman and Blam Count 2 and the City of Fairview Heights and
Gailius in connectionvith aMonell claim in Count 3. Plaintiff alleges that he was targeted for a
traffic stop because of racial animagainst Blackghat was reflectedn a deeply imbedded
policy, custom or practice of racial profiling in the City of Fairview Heighkée devoted a
significant portion of his First Amended Complamamparingthe treatment of Black and White
driversin the City. Plaintiff maintains that he was pulled over simply because ofckeis@aen
theseallegations, the Court finds that further review of these claims is negegsarordingly,
Count 2 shall proceed against Stratman and Blair. Count 3 shall proceed againsy thfe Ci
Fairview Heights and Gailius.These claims shall be dismissed wittejpdice against those

defendants who are not named in connection with each claim.



Count 4

The Court will also allow the common law conspiracy claim in Caumd proceed
againstStratman, Blair, Gailius, and the City of Fairview Heigbtst no other defendantivil
conspiracy claims are cognizable under 8§ 1988e Lewis v. Washington, 300 F.3d 829, 831
(7th Cir. 2002) (recognizing conspiracy claim under section 1983). “[I]t is enoughadipy a
conspiracy merely to indicatke parties, general purpose, and approximate date WalKer v.
Thompson, 288 F.3d 1005, 10008 (7th Cir. 2002).See also Hoskins v. Poelstra, 320 F.3d 761,
764 (7th Cir. 2003)Tierney v. Vahle, 304 F.3d 734, 740 (7th Cir. 2002.he FirstAmerded
Complaint meets thedmsic pleadingequirementsvith respect tahe conspiracy claims against
Stratman, BlairGailiusand the City of Fairview HeightsCount 4is thereforesubject to further
review againsthese defendants.

However this claim is subject to dismissal against the remaining defend@atsspiracy
is not an independent basis of liability ir1883 actions.See Smith v. Gomez, 550 F.3d 613, 617
(7th Cir. 2008);Cefalu v. Vill. of Elk Grove, 211 F.3d 416, 423 (7th Cir. 2000). “There is no
constitutional violation in conspiring to covep an action which does not itself violate the
Constitution.” Hill v. Shobe, 93 F.3d 418, 422 (7th Cir. 1996)Because all other claims are
subject to dismissal, the conspiracy claims agi$iom them are as well

In summary, Courd is subject to further review against Stratman, Bl@ajliusand the
City of Fairview Heights. This claim shall be dismissed without prejudieensigall other
defendants.

Claims Subject to Dismissal

Count 1

Plaintiff's claim against the defendanits Count 1 isbarred byHeck v. Humphrey, 512



U.S. 477, 4887 (1994). UndeHeck, a plaintiff cannot pursue 8 1983claim for money
damagesvhere“a judgment in favor of the plaintiff would necessarily imply the invalidity of his
conviction; unless the conviction has already been invalidated. Plaintiff's convictions still
stand even after he filed a Motion to Withdraw Guilty PlegDoc. 8). Thus, Plaintiff is
precluded from pursog hisFourth Amendmentlaimsagainst Stratman and Blaif a judgment

in his favor would undermine the convictions.

Heck does not bar all Fourth Amendment claims challenging a plaintiff's arrest. A
defendant who pleads guilty to a charge is often not precludddebtly from subsequently
raising a Fourth Amendment claim because the conviction depended on his plea and not on
evidence allegedly obtained by unlawful condugée Easterling v. Moeller, 334 F. App’x 22,

24 (7th Cir. 2009).However the Seventh Circui€ourt of Appealshas recognized that a civil
rights plaintiff may plead himself “into Bleck bar by insisting on facts inconsistent with his
guilt.” Id.

Plaintiff has essentiallydone just thatin his First Amended Complaint He has
interwoven a challenge to his gyiplea with achallenge to théawfulness of his stop, search
andseizure Plaintiff claimsthat his guilty plea was based on misrepresentations made by the
defendants about the reason fortnadfic stop, searcland seizure.Only after pleading guitto
the charges did Plaintiffiscoverthe alleged lack oprobable causéor the traffic stop search
and seizurghat occurrebn September 25, 2012Plaintiff now claimsthat hewould not have
agreed tcenter aguilty pleahad he known thisgnformation beforehand However, thellegal
stop waghe first step in droaderconspiracy to deprive Plaintiff of his constitutional righdy
securing a guilty plea from hilbased ommisrepresentations madwey state officialsabout the

stop. See Jackson v. Holton, 438 F. App’x 496, *7th Cir. 2011)(dismissingfalse arresaind
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malicious prosecution claims beck-barred) (citations omitted).

Because Plaintiff $onvictions still standthe Fourth Amendment claim in Countshall
be dismissed without prejudice Heck-barred. This decision does not preclude Plaintiff from
re-pleading this claim.It also does not prevent Plaintiff from pursuiaglirect appeabf his
criminal convictionsin state courta collateral attackro his convictiongn state courthabeas
relief in federal courbr a § 1983claim for money damages his convictiors are ultimately
overturned.

Count 5

The Fourteenth Amendmenttue process claimnd malicious prosecutibrelaim arise
from the same allegations of misconduct on the part of defendants. Plaintifsathegehe
defendants attempted to cover up the fact that Stratman and Blair lacked probabl®icthes
stop, searcland seizure by issuing police and investigatory reports containing falsenation.
(Doc. 71, pp. 2223). According to Plaintiff, he reports were simply aimed at securing
Plaintiff's guilty plea. Id. This conduct allegedly violated Plaintiff's right to due process of law
and gave riseota malicious prosecution claim against the defendants.

Malicious prosecution claims of this nature d@red byHeck. See Jackson, 438 F.
App’x 496, *2 (citingHeck, 512 U.S. at 4886; Wiley v. City of Chicago, 361 F.3d 994, 997
(7th Cir. 2004);Shodderly v. RU.F.F. Drug Enforcement Task Force, 239 F.3d 892, 83900

(7th Cir. 2001)). For this reasomet malicious prosecution claim in Count 5 shall be dismissed

2 Plaintiff's claims for malicious prosecution in Count 5 aimentional infliction of emotional distress in
Count 6 arise under lllinois state law. Where a district court has arigimsdiction over a civil action
such as a Sectid®83 claim, it also has supplemental jurisdiction over related statedamsgursuant

to 28U.S.C. 81367(a), asong as the state claims “derive from a common nucleus of operative fact” with
the original federal claimsWisconsin v. Ho-Chunk Nation, 512F.3d 921, 93¢7th Cir. 2008). “A loose
factual connection is generally sigfént.” Houskins v. Sheahan, 549F.3d 480, 495 (7th Cir. 2008)
(citing Baer v. First Options of Chicago, Inc., 72 F.3d 1294, 1299 (7th Cir. 1995)). With this in mind, the
Court will screen both of these clainmsthis Order
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without prejudice.The otherwise undeveloped due process claim shall also be dismidseat wit
prejudicefor failing to state gplausibleclaim for relief. See Ashcroft v. Igbal, 556 U.S. 662,
678-79 (2009)Twombly, 550 U.Sat570 (complaint must pledénough facts to state a claim to
relief that is plausible on its face”).
Count 6

To statea claim forintentional infliction of emotional distressnder lllinois law, a
plaintiff must demonstrate that the defendantentionally or recklessly engaged in “extreme
and outrageous conduct” that resulted in severe emotional disti&saberger v. City of
Knoxville, 1ll., 434 F.3d 1006, 1030 (7th Cir. 20069¢ Lopez v. City of Chi., 464 F.3d 711, 720
(7th Cir. 2006). Thecause of actioftnas three components: (1) the conduct involved must be
truly extreme and outrageous; (2) the actor must eititend that his conduct inflict severe
emotional distress, or know that there is at least a high probability that hisctovitiicause
severe emotional distresand (3) the conduct must in fact cause severe emotional distress.
McGrath v. Fahey, 533 NE.2d 806, 809Ill. 1988). To be actionable he defendant’sonduct
“must go beyond all bounds of decency and be considered intolerable in a civilized cgmfimunit
Honaker v. Smith, 256 F.3d 477490(7th Cir. 2001) (citingolegas v. Heftel Broad. Corp., 607
N.E.2d 201, 211I{. 1992);Campbell v. A.C. Equip. Servs. Corp., Inc., 610 N.E.2d 745, 749 (lll.
App. 1993)). Whether conduct is extreme and outrageous is judged on an objective standard,
based on the facts of the particular cadenaker, 256 F.3d at 490.

Here, he allegationslo not support a claim for intentional infliction of emotional distress
against the defendants. Plaintiff includes no allegations which suggest that theéadgfe
conduct was truly extreme or outrageous or that it iwmtended to cause Plaintiff distress

Further, Plaintiff fails to allege that he actually suffered severe enabtistress in anything but
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conclusory terms. Therefore, Count 6 shall be dismissed without prejudice.
Disposition

IT ISHEREBY ORDERED that COUNT 1 is DISMISSED without prejudiceagainst
DefendantsSTRATMAN and BLAIR because it idHeck-barred. This claim i®1SMISSED
with prejudice against all other defendants for failure to state a claam which relief may be
granted.

IT 1S ORDERED that COUNT 2 is DISMISSSED with prejudice against Defendants
KELLY, GAILIUS, MUELLER, WEISENBORN, JENNINGS, PIPER, UNKNOWN
PARTY andCITY OF FAIRVIEW HEIGHTS for failure to state a claimpon which relief
may be granted.

IT 1S ORDERED that COUNT 3 is DISMISSED with prejudice againsKELLY,
STRATMAN, BLAIR, MUELLER, WEISENBORN, JENNINGS, PIPER andUNKNOWN
PARTY for failure to state a claim upon which relief may be granted.

IT ISORDERED that COUNT 4 is DISMISSED without prejudice against Defendants
KELLY, MUELLER, WEISENBORN, JENNINGS, PIPER and UNKNOWN PARTY for
failure to state a claim upon which relief may be granted.

IT IS ALSO ORDERED that COUNTS 5 and6 are DISMISSED without prejudice
against all of the defendarfty failure to state a claimpon which relief may be granted.

IT IS FURTHER ORDERED that COUNT 2 is subject to further review against
DefendantsSTRATMAN and BLAIR; COUNT 3 is subject to further review against
DefendantsGAILIUS andCITY OF FAIRVIEW HEIGHTS; and COUNT 4 is subject ¢
further review against DefendantSTRATMAN, BLAIR, GAILIUS and CITY OF

FAIRVIEW HEIGHTS. With regard toaCOUNTS 2, 3, and4, theClerk of Caurt shall prepare
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for DefendantsSTRATMAN, BLAIR, GAILIUS and CITY OF FAIRVIEW HEIGHTS:

(1) Form 5 (Notice of d.awsuit and Requesb Waive Service of a Summonrand (2) Form 6
(Waiver of Service of Summons)he Clerk isSDIRECTED to mail these forms, a copy of the
First Amended ©mplaint (Docs. 7 and 71) and this Memorandum and Order to each
Defendant’'s place oémployrment as identified by Plaintiff.If a Defendant fails to sign and
return the Waiver of Service of Summons (Form 6) to the Clerk within 30 days fromt¢hinela
forms were sent, the Clerk shall take appropriate steps to effect formal sertheg Defendant,
and the Court will require that Defendant to pay the full costs of formal setwi¢the extent
authorized by the Federal Rules of Civil Procedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s current work adadnesg
not known, theDefendant’s lasknown addressThis information shall be used only for sending
the forms as directed abovefor formally effecting service Any documentation of the address
shallbe retained only by the Clerk. Address information shall not be maintained in thelleourt f
or disclosed by the Clerk.

Plairtiff shall serve upon Defendan{sr upon defense counsel once an appearance is
entered), a copof every pleading or other document submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a
true and correct copy of the document was served on Defendant or coingglaper received
by a district judge or magistrate judge that has not been filed with the Cléhatofails to
include a certificate of service will be disregarded by the Court.

Each Defendant i©RDERED to timely file an appropriate responsive pleading to the

First Amended Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(Q).
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Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgeReona J. Daly for further pretrial proceedingspursuant to Local Rule 72.2(b)(2) and
28U.S.C. 8636(c),if all parties consent to such a referral. Further, this entire matter shall be
REFERRED to United States Magistrate JudBaly for disposition, pursuant to Lat Rule
72.2(b)(2) and 28 U.S.C. § 636(d)all parties consent to such areferral.

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; themllonot
independeny investigate his whereaboutsThis shall be done in writing and not later than
7 days after a transfer or other change in address ocdtagure to comply with this order will
cause a delay in the transmission of court documents and may result in dismib&hction
for want of prosecutionSee FED. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: February 16, 2017

s/ STACI M. YANDLE

Honorable Staci M. Yandle
United States District Judge
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