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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JAMES COURTNEY,
Plaintiff ,
VS. CaseNo. 16¢€v-1062SMY
KIM BUTLER ,
ASST. WARDEN LASHBROOK, and
TIM CHRISTIANSON |,

Defendants.

MEMORANDUM AND ORDER

YANDLE , District Judge:

Plaintiff James Courtneypreviously incarcerated atMenard Correctional Center
(“Menard”), filed this pro secivil rights action pursuant to 42 U.S.C. 8§ 1988 September 21,
2016. Plaintiff's Complaint (Doc. 1) was dismissed for failure to state a claim upon which relief
could be granted. (Doc. 5Plaintiff was given leave to file a First Amended Complawttich
he did on January 27, 2017. (Doc. 8). In his First Amended Com@&amiiff claims that the
defendand violated his state and federal constitutional rights by incarcerating him bélyend
date he was eligible for mandatory supervised relddg¥&SR”). Plaintiff is no longer
incarcerated. Therefore, this Court will conduct a preliminary revieweoCtimplaint pursuant
to 28 U.S.C. § 1915(e)(2)(B), which provides:

Notwithstanding any filing fee, or any portion thereof, that may have been paid,

the court shall dismiss the case at any time if the court determines that . . . the

action or appeal —

i. is frivolous or malicious;

ii. fails to state a claim on which relief may be granted; or
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iii. seeks monetary reliehgainst a defendant who is
immune from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that “nageasonable person could supptsave any merit."Lee v. Clinton209 F.3d
1025, 1026-27 (7th Cir. 2000).

An action fails to state a claim upon which relief can be granted if it doeslesut p
“enough facts to state a claim to relief that is plausdsieits face.” Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)The claim of entitlement to relief must cross “the line
between possibility and plausibility.ld. at 557. Conversely, a complaint is plausible on its face
“when theplaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct allegefishcroft v. Igbgl 556 U.S. 662, 678
(2009). Although the Court is obligated to accept factual allegations as¢mu8mith v. Peters
631 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so sketchy or implausible
that they fail to provide sufficient notice ofpdaintiff's claim. Brooks v. Ross578 F.3d 574,

581 (7th Cir. 2009). Additionally, Courts “shdunot accept as adequate abstract recitations of
the elements of a cause of action or conclusory legal statemelits.” At the same time,
however, the factual allegations of pmo se complaint are to be liberally construedSee
Rodriguez v. Plymouth Ambulance Sebv.7 F.3d 816, 821 (7th Cir. 2009).

The First Amended Complaint

Plaintiff allegesthat on Octobed, 2013, he was tolthathe was “violated” and he would
not be allowed to leave on MSR. (Doc. 8, p. Blaintiff claimsthat he immediately wrote to
DefendantsGodinez, Harrington and Butlecomplaining of his illegal incarceration and

demanding he be released on MSR. He also wrote grievances to the lllinois Department of



Corrections (“IDOC”) and its affiliates, as weB against Field Services, but he never received a
response (Doc. 8, pp. ®). In the grievances against Field Servideaintiff stated that he had

a parole site and had given them Mrs. Milburn’s informati@oc. 8, p. 9). He also informed
them that he had providethe sex offender’s halfway house in East St. Lasi&nother optign

or would accept another halfway house of their choi¢é. Plaintiff knew Mrs. Milburn’s
address was a good parole site heeahewas 64 or 65 years old, atite dosest school and/or
daycare to her house was six blocks awlay.

Plaintiff also claimsthat another prisonemwho became eligible for MSR aft@taintiff,
was set to be sent to the East St. Louis halfway house for sex offenders, though theviesna
not, himself, a sex offendedd. Plaintiff wroteto Godinez, Harrington, Butleand Lashbrook
to complain about this practiceld. He allegedly received no responsett@secomplaints.
(Doc. 1, p. 9).

Plaintiff further allegeghat he was discriminated against dgch of thedefendantsand
not released on MSBue tohis label as a child sex offende{Doc. 8, p. 11).He maintainshat
the lllinois Department of CorrectionSIDOC”) and its employees could have sent him to
andher halfway house or M. Milburn’s house, but they chose notdim sq at the same time,
they sent an inmate who was not a sex offender to a parole site forRVaichff was eligible
Id. Mrs. Milburn toldPlaintiff that she would write out an affidavit stating he could be paroled
to her houseld. Plaintiff does not indicate if she did stdl.

On November 14, 201Rlaintiff had a hearing with thparole boardwhich operates
under the authority of Defendant Christiansétaintiff was not proiwded notice prior to the day
of the hearing.ld. A member 6 the parole board informe@laintiff that all he had to do was

write to field services and give them an address for panabeder to be releasedd. Plaintiff



informed them that he had already done so in March or April 2013, but that he deosid
again. Id. WhenPlaintiff returned to his cell, he again wrote to field services, requesting to be
paroled at Mrs. Milburn’s or the halfway house in East. St. Lolds. Plaintiff claims that had
he been toldin advance about the hearjrige would have contacted Mrs. Milburn to act as a
witness for him sahat she could testify that Plaintdbuld parole at her house. (Doc. 8, p. 12).

Fordbelieves that eaathefendant retaliated against him due to his classificacm child
sex offender and retaliated against him for grievances he wrote beforetemdigMMSR date
against corrections officers.ld. These grievances concerned corrections officers, IDOC
workers, sergeants and lieutenants failing to stop the harassment of sex reffémcading
Plaintiff, by other inmatesld. Plaintiff alleges that he was held for an entire year past his MSR
out date of October 4, 2013. (Doc. 8, p. 14). He requestetary damages from the
defendants.d.

Discussion

Based on the allegations of thest Amended Complaint, the Court finds it convenient to
divide thepro seaction into 3 counts. The parties and the Court will use these designations in all
future pleadings and orders, unless otherwise directed by a judicial offitleis d@ourt. The

designation of these counts does not constitute an opinion regarding their merit.

Count1—  Defendants subjectdelaintiff to cruel and unusual punishment contrary to
the Eighth Amendment by failing to release him on his expected MSR
date.

Count2—  Defendants violatedPlaintiff's Fourteenth Amendment Equal Protection

rights by releasing prisoners with later MSR eligibility dates to sex
offender halfway houses before releadiigintiff because of his status as
a sex offender.

Count3—  Defendants violatedPlaintiff’'s First Amendnent rights by refusing to
release him oMSR when he became eligible in retaliation for his filing
grievances against corrections officers



As discussed in more detail below, Caudtthrough 3will be dismissed for failure to
state a claim upon which relief may be grantefiny other intended claim that has not been
recognized by the Court is considered dismissed with prejudice as inadgguedeled under
the Twomblypleading standard.Further, because each of the federal claims brought by the
plaintiff in the First Amended Complaint are being dismissed, this @alirhot consider any
state law claimé&eseeks to bring in this action.

Count 1 —Eighth Amendment

The Eighth Amendmergrotects prisoners from cruel and unusual punishment, including
claims thatprison officials, acting with deliberate indifferencejchan inmate beyond the term
of his incarceration without penological justificatio®eg Rhodes v. Chapmad52 U.S. 337,
346 (1981) Armato v. Grounds/66 F.3d 713, 721 (7th Cir. 201@)iting Campbell v. Peters
256 F.3d 695, 700 (7th Cir. 2001) Eighth Amendmentclaims have both an objective and
subjective componentMcNeil v. Lane 16 F.3d 123, 124 (7th Cir. 1994ee also Wilson v.
Seiter 501 U.S. 294, 302 (1991).

The objectve conditions must have resulted in an unquestioned and serious deprivation
of a constitutional right. Rhodes452 U.S. at 347accord JamisofBey v. Thieret867 F.2d
1046, 1048 (7th Cir. 1989Meriwether v. Faulkner821 F.2d 408, 416 (7th Cir. 1987 he
subjective component focuses on the state of mind of the defenl#akison v. Duckwort955
F.2d 21, 22 (7th Cir. 1992)Vilson 501 U.S. at 298ee also McNeil v. Lanép F.3d 123, 124
(7th Cir. 1994). In order to satisfy thgecond requirenmt, a plaintiff must show that a
defendant was deliberd&gandifferern to a substantial risk of serious harm to the inm&amer
v. Brennan511 U.S. 825, 837, 84a994). In other wordsthe prison officialmust haveacted

or failed to act despite ¢hofficial’s knowledgehathis course of action (or inaction) could result



in a violation of the prisoner'sonstitutional rights Farmer, 511 U.S. at 842.“Deliberate
indifference requires more than negligence, rather the deferwhast meetessentidy a
criminal recklessness standard, that is, ignoring a known"ri8krhato v. Grounds766 F.3d
713, 721 (7th Cir. 2014yuotingMcGee v. Adams§21 F.3d 474, 4881 (7th Cir.2013) (other
internal quotation and citation omitted).

Plaintiff claimsthat on @tober4, 2013 his MSR datehe was toldhathe was “violated”
and would nobeallowed b leave prisorandwas allegedly not releaseuhtil one yearmafter his
projected MSR dateThese allegations suggest tiRdaintiff was most likely “paroled” merely
on paperand returned to prison, and are sufficient to satisfy the objective component of an
Eighth Amendment claim.Murdock v. Walker No. 08C-1142,2014 WL 916992 (N.D. Ill.
March 10, 2014).The renaining question is whether angféndant was deliberately indifferent
to the risk that Plaintif§ incarceration would be improperly extended.

In his First Amended ComplainBlaintiff alleges that he wrote at leasto times to
Godinez, Harrington, and Butland once to Lashbrookptfying them that they were illegally
incarcerating hinby holding him past his MSR datédowever, as was the case with respect to
his original Complaint (Dc. 1),Plaintiff fails to provide any factual support to show that any or
all of the defendants weresponsible for the decision to “violate him at the dodrhe sames
true for Defendant Christianson, who is merely alleged to be the Chief of Parolis, grodped
in with IDOC as culpable foPlaintiff's “violation at the doot (Doc. 8, p. 8). Plaintiff does
not indicate whether any of these defendawexe personally involved in perpetuatitige

alleged constitutional violatignwhether they actually receivedny correspondencdrom



Plaintiff regarding it, or whether they were even aware aftiall’ In the absence of such
details,it is unclear where fault may lieFor these reasonge First AmendedComplaint fails to
state a deliberate indifferenclaimand Count 1 shall be dismissed without prejudice.

Count 2 — Equal Protection

Plaintiff further alleges that he was discriminated against by the defendants because of
his statusas a sex offendelin violation of the Equal Protection Clause of the Fourteenth
Amendment.“To show a violation of the Equal Protection Claydajntiffs must prove that the
defendantsactions had a discriminatory effect and were motived by a discriminatoppgmif
Chavez v. Ill. State Police251 F.3d 612, 6386 (7th Cir. 2001). Actions may have
discriminatory effect when they causeplaintiff to be treated differently from other similarly
situated individuals.Id. at 636. Further,ot state a claim for violation of the Equal Protection
Clause plaintiffs usually must allege that they are members of a “suspect cléssl’v. Village
of Lisle 588 F.3d 940, 943 (7th Ci2009). “Prisoners are not auspect class; conviction of
crime justifies the imposition of many burdénslohnson vDaley, 339 F.3d 582, 58586 (&h
Cir. 2003).

A plaintiff mayalsoallege that the defendant discriminated agaimstin particular—so
called “classof-one” claims Such claimgequirethe plaintiff to allege that “theplaintiff has
been intentionally treated differently from others similarly situated and iher@ rational basis
for the difference in treatment.Srail v. Village of Lisle588 F.3d 940, 943 (7th Ci2009). To
plausibly allege such a claim, theldintiff must negate any reasonably conceivable state of facts
that could provide a rational basisJadkson v. Village of Western Springsl2 F. App’x 842,

847 (7th Cir. 2015).

! Generally, a defendant’s role in responding to a grievance filed aenitonduct of others does not give rise to
liability in a civil rights case, nor is a prison warden subject to liability aparsisor. Sanville v. McCaughtn266
F.3d 724, 740 (7th Cir. 200{the doctrine of respondeat superior is not applicable to § 1983 actions).
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Plaintiff alleges that he was discriminated against because of his statasxasféender
Sex offenderstatus however,is not a suspect clagsr equal protection purposeslaintiff's
allegations, once again, do not negate any reasonably conceivable set thfatactsild provide
a rational basis for his being held in prison while others were released tahalbwses, or his
being held in prison after his MSR date gergralAlso, as previously stated, he has failed to
plead facts that would indicate his being held in prison past his MSR date was pedobtua
any of the defendantzersonally. Plaintiff has therefordailed to state a viablequal protection
claim. Moreover, at this juncturet, is apparent that theelevant factare simpy insufficient to
support such a claim. Thus, Courdtallbe dismisseavith prejudice.

Count 3 — Retaliation

Prison officials may not retaliate against inmates for filing grieganor otherwise

complaining about their conditions of confinemei@ee, e.g.Gomez v. Randle&680 F.3d 859,
866 (7th Cir.2012);Walker v. Thompsor288 F.3d 1005 (7th Ci002);DeWalt v. Carter224
F.3d 607 (7th Cir2000). Once an inmate has madach complaints, if he or she experiences
adverse actioat the hands gbrison officialsthatis likely to deter First Amendment activity in
the future, and if the First Amendment activity was “at least a motivating factothe
defendantsdecision totake the retaliatory actiorthat inmate likely has a claim for retaliation

Bridges v. Gilbert557 F.3d 541, 551 (7th Cir. 2009).

In this casePlaintiff has failed to connect the defendants with any retaliatory adtias.
unclear from the First Amended Complaint who is responsible for the decision toereleas
Plaintiff on parole. It is also unclear whether any of the defendants were even aware that
Plaintiff had filed grievances about prison officials, or whether theye aware he had been

violated at the door on his MSR datauch less that the former inspired the latt&or these



reasons, Count 3 will be dismissed without prejudice.

Pending Motion

Plaintiff's Motion for Extension of Time to File First Amended Cdaipt (Doc. 7)is
herebyDENIED as moot

Plaintiff has filed a Motion for Status and Questigbsc. 9), which isalsoDENIED as
mootas thisOrder provides the current status of this case. FuttheiCourt refers Plaintiff to
its Order dated JanuaBy 2017 (Doc. 5) for resolution of his questions.

Disposition

IT IS HEREBY ORDERED that the First Amended Complaint (Doc8) is
DISMISSED without prejudice with respect tGOUNTS 1 and 3, and with prejudice with
respect taCOUNT 2, all for failure tostate a claim upon which relief may be granted.

Plaintiff is GRANTED leave to file a SecondAmended Complaint” on or befodrine
27, 2017 ShouldPlaintiff fail to file his SecondAmended Complaint within the allotted time or
consistent uth the instructions set forth in this Order, the entire case shall be dismissed with
prejudice. FED. R. APr. P. 41(b). See generally Ladien #strachan 128 F.3d 1051 (7th Cir.
1997);Johnson v. Kamming&4 F.3d 466 (7th Cir. 1994); 28 U.S.C. § 19]&e

ShouldPlaintiff decide to file &econdAmended Complaint, it is strongly recommended
that he use the forms designed for use in this District for such actions. He shoutldddbem,
“SecondAmended Complaint,” and he should use the case nufobéhis action (.e. 16-cv-
01062SMY). The pleading shall present each claim in a separate count, and each athunt sh
specify, by name each defendant alleged to be liable under the count, as well as the actions
alleged to have been taken by that defendBitaintiff should attempt to include the facts of his

case in chronological order, inserting each defendant’s name where necessinmtity the



actors. Plaintiff should refrain from filing unnecessary exhikatsd shouldnclude only related
claimsin his new complaint. Claims found to be unrelated to the Eighth Amendmesitand
unusual punishmenEourteenth Amendment equalopection and First Amendment retaliation
claimswill be severed into new cases, new case numbers will be assigned, and additignal f
fees will be assessed. To enaBlaintiff to comply with this order, th€ELERK is DIRECTED

to mail Plaintiff a blankcivil rights complaint form.

An amended complaint supersedes and replaces the original complaint, rendering t
original complaint void.See Flannery v. Recording Indus. Ass’n of A%4 F.3d 632638 n. 1
(7th Cir. 2004). The Court will not accept piecemeal amendmerdsabmplaint. Thus, the
SecondAmended Complaint must stand on its own, without reference to any previous pleading,
and Plaintiff must refile any exhibits he wishes the Court ¢onsider along with th&econd
Amended Complaint. Thé&econdAmended Complaint is subject to review pursuant to
28 U.S.C. § 1915(e)(2).

Plaintiff is furtherADVISED that his obligation to pay the filing fee for this action was
incurred at the time the action was filed, thus the filing fee of $350.00 remains due aoié,paya
regardless of whethdPlaintiff elects to file aSecondAmended Complaint. See28 U.S.C.

8 1915(b)(1); Lucien v. Jockisghl33 F.3d 464, 467 (7th Cir. 1998).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independeny investigate his whereaboutsThis shall be done in writing and not later than
7 daysafter a transfer or other change in address ocdtagure to comply with this order will
cause a delay in the transmission of court documents and may result issdisoh this action

for want of prosecutionSeeFeD. R.Civ. P.41(b).
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IT IS SO ORDERED.
DATED: May 30, 2017

s/ STACIM. YANDLE
U.S. District Judge
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