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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JAMES COURTNEY,
Plaintiff ,
VS. CaseNo. 16¢€v-1062SMY
KIM BUTLER ,
ASST. WARDEN LASHBROOK, and
TIM CHRISTIANSON |,

Defendants.

MEMORANDUM AND ORDER

YANDLE , District Judge:

Plaintiff James Courtneypreviously incarcerated atMenard Correctional Center
(“Menard”), filed this pro secivil rights action pursuant to 42 U.S.C. 8§ 1988 September 21,
2016. Plaintiff's Complaint (Doc. 1) was dismissed for failure to state a claim upon which relief
could be granted. (Doc. 5Plaintiff was given leave to file a First Amended Complawttich
he did on January 27, 2017. (Doc. ®laintiff's First Amended Complainvas dismissed for
failure to state a claim upon which relief may be granted on May 30, 2017. (Doc. 10)iffPlaint
was given leave to file a Second Amended Complaint, wincklid on June 22, 2017. (Doc.
17).

In his Second Amended ComplaiRiaintiff claims that the efendarg violated his state
and federal constitutional rights by incarcerating him beyond the date he ligiate eor
mandatory supervised relea6®ISR”). Plaintiff is no longer incarcerated. Therefore, this
Court will conduct a preliminary review of thieecond Amended Complaint pursuant to 28

U.S.C. § 1915(e)(2)(B), which provides:
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Notwithstanding any filing fee, or any portion thereof, that may have been paid,
the court shall dismiss the case at any time if the court determines that . . . the
action or appeal —

I. is frivolous or malicious;

ii. fails to state a claim on which relief may be granted; or

iii. seeks monetary reliehgainst a defendant who is
immune from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that “nageasonable person could supptsave any merit."Lee v. Clinton209 F.3d
1025, 1026-27 (7th Cir. 2000).

An action fails to state a claim upon which relief can be granted if it doeslesut p
“enough facts to state a claim to relief that is plausdsieits face.” Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)The claim of entitlement to relief must cross “the line
between possibility and plausibility.ld. at 557. Conversely, a complaint is plausible on its face
“when theplaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct allegefishcroft v. Igbgl 556 U.S. 662, 678
(2009). Although the Court is obligated to accept factual allegations as¢smu8mith v. Peters
631 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so sketchy or implausible
that they fail to provide sufficient notice ofpdaintiff's claim. Brooks v. Ross578 F.3d 574,

581 (7th Cir. 2009). Additionally, Courts “shdunot accept as adequate abstract recitations of
the elements of a cause of action or conclusory legal statemelis.” At the same time,
however, the factual allegations of pmo se complaint are to be liberally construedSee

Rodriguez v. Plymouth Ambulance Sgbv.7 F.3d 816, 821 (7th Cir. 2009).



The SecondAmended Complaint

In his Second Amended Complaint (Doc. 17), Plaintiff makes the followingasiibe:
On October4, 2013, he was tolthathe was “violated’by Defendant Christianson, the lIllinois
Department of Corrections (“IDOC”) and “affiliateghdthathe would not be allowed to leave
on MSR. (Doc. 17 p. 7). Plaintiff claimsthat he immediately wrote t&.A. Godinez the
Director of IDOC, asvell as DéendantButler, complaining about higlegal incarceration and
claiming that he had a parole sitewthich to parole.ld. He also wrote grievances t®OC and
its affiliatesthat “they [were] illegally holding [him] past [his] MSR out date 4-3) and that
[he had] a good parole site” to parole to. (Doc. 17, p). 7Plaintiff also wrote grievances to
Field Servicesfor not doing their jobs,” claiming that he had a parole aitd requesting, in the
alternative, to be sent to the sex offenders’ halfway house in East St. Louis. (Doc. 17, p. 8).
Plaintiff had written to Field Services three or four months prior to hislatgt informing them
of his parole site.ld. IDOC sentoffenders who are not sex offenders to the sex offender
halfway house despite the fact that they haddat¢s after his.d. “IDOC and their affiliates
[had] numerous halfway houses they could [have] sent [Plaintiff] to. They chose nettuse
what[Plaintiff] is labeled (child sex offender).” (Doc. 17, p. 9).

On November 14, 201 laintiff had a hearing with thparole boardwhich operates
under the authority of Defendant Christiansdah. Plaintiff was not providedotice prior to the
day ofthe hearing. (Doc. 17, p. 10A member 6 the parole board informdellaintiff that all he
had to do was write to field services and give them an address for paocoter to be released
(Doc. 17, p. 9).Plaintiff informed them that he had alreadiyne so in March or April 2018®ut
that he woulddo so again. Id. When Plaintiff returned to his cell, he again wrote to field

servicesgiving them the same informatiorfDoc. 17, pp. 9-10).



Plaintiff believes that each defendahbng with IDOC ad its affiliatesretaliated against
him due to hislassificationas a child sex offender and retaliated against him for grievances he
wrote against corrections officeasnd field services “for not doing their jabs(Doc. I7, p. 10).
Plaintiff alleges that he was held for an entire year past his MSRateitofl October 4, 2013.
(Doc. 17, p. 13). He requests monetary damages from the defenidants.

Discussion

Based on the allegations of tBecondAmended Complaint, the Court will consider the
counts it previously designated in this action that have not yet been dismissedeyuticpr as
Plaintiff has brought the same claims in his Second Amended Complaint as he brought i
previous iterations of his complaint. The parties and the Courtigglithese designations in all
future pleadings and orders, unless otherwise directed by a judicial offitieis d@@ourt. The
designation of these counts does not constitute an opinion regarding their merit.

Count1—  Defendants subjectdelaintiff to cruel and unusual punishment contrary to
the Eighth Amendment by failing to release him on his expected MSR
date.

Count3—  Defendants violatedPlaintiff’'s First Amendmentrights by refusing to
re!ease him otMSR when he became eligible in retaliation fus filing
grievances

As discussed in more detail below, Caufiand 3 will be dismissed for failure to state a
claim upon which relief may be grantedny other intended claim that has not been recognized
by the Court is considered dismissed with pdeje as inadequately pleaded underTivembly
pleading standard. Further, because each of the federal claims broughtpbsirtti#é in the

SecondAmended Complaint are being dismissed, this Court will gostsider any state law

claimshe seeks tbring in this action.



Count 1 —Eighth Amendment

The Eighth Amendmergrotects prisoners from cruel and unusual punishment, including
claims thatprison officials, acting with deliberate indifferencejchan inmate beyond the term
of his incarceration without penological justificatio®eg Rhodes v. Chapmad52 U.S. 337,
346 (1981) Armato v. Grounds/66 F.3d 713, 721 (7th Cir. 201@)iting Campbell v. Peters
256 F.3d 695, 700 (7th Cir. 2001) Eighth Amendmentclaims have both an objective and
subjective componentMcNeil v. Lane 16 F.3d 123, 124 (7th Cir. 1994ee also Wilson v.
Seiter 501 U.S. 294, 302 (1991).

The objective conditions must have resulted in an unquestioned and serious deprivation
of a constittional right Rhodes452 U.S. at 347accord JamisofBey v. Thieret867 F.2d
1046, 1048 (7th Cir. 1989Meriwether v. Faulkner821 F.2d 408, 416 (7th Cir. 1987 he
subjective component focuses on the state of mind of the defenl#arkison v. Duckorth, 955
F.2d 21, 22 (7th Cir. 1992)Vilson 501 U.S. at 298ee also McNeil v. Lanép F.3d 123, 124
(7th Cir. 1994). In order to satisfy thgecond requirement, plaintiff must show that a
defendant was deliberd&gandifferern to a substantialisk of serious harm to the inmatEarmer
v. Brennan511 U.S. 825, 837, 84a994). In other wordsthe prison officialmust haveacted
or failed to act despite the official’s knowledidpathis course of action (or inaction) could result
in a violationof the prisoner’'sconstitutional rights Farmer, 511 U.S. at 842.“Deliberate
indifference requires more than negligence, rather the deferwaast meetessentially a
criminal recklessness standard, that is, ignoring a known"ri8krhato v. Grounds766 F.3d
713, 721 (7th Cir. 2014uotingMcGee v. Adams§21 F.3d 474, 4881 (7th Cir.2013) (other

internal quotation and citation omitted).



Plaintiff claims that on ©tober4, 2013, his MSR datde was toldhathewould not be
allowed to leavgorison andwas allegedly not releasenhtil one yearafter his projected MSR
date. These allegations suggest tiaintiff was most likely “paroled” merelgn paperand
returned to prison, and are sufficient to satisfy the objective component of an EightdrAems
claim. Murdock v. WalkerNo. 08C-1142,2014 WL 916992 (N.D. Ill. March 10, 2014)he
remaining question is whether anyeféndant was deliberately indifferent to the risk that
Plaintiff's incarceration would be improperly extended.

In his SecondAmended ComplaintPlaintiff alleges that he wrote at leastceto Butler
to notfy her that he was beingillegally incarcera#d He does not claim that he wrote to
Lashbrook. A was the case with his original Complainb{D1)and First Amende@omplaint
(Doc. 8) Plaintiff fails to provide any factual support to show that any or all of the defendants
wereactuallyresponsible for the decision to “violate him at the ddoit’is well established that
“[flor constitutional violations under § 1983 ... a government official is only liable for his or her
own misconduct.’E.g, Locke v. Haessjgr88 F.3d 662, 669 (7th Cir. 2015). “This means that

to recover damages against a prison official acting in a supervisory role, a § 1988 plant

! The discussion iMurdockof the shortcomings of lllinois’ parole system-gisis sex offenders is instructive as to
who may be to blame for Plaintiff's delayed releadurdock v. WalkerNo. 08C-1142, 2014 WL 916992 (N.D.

lll. March 10, 2014). In a nutshell, the lllinois soher Review Board (“PRB”) is responsible for determining
whether a prisoner has served a sufficient portion of driseace to be released on parole/mandatory supervised
release, and if so, can order his release. 1i43@ompP. STAT. 5/3-3-7. The PRB a&lo sets the conditions for parole,
and determines whether parole should be revoked if a condition is viola8&dLL. CoMP. STAT. 5/3-3-1. IDOC,
which is an agency independent from the PRB, retains custody of maasldesupervises them during theirgia
term. Before IDOC may release an inmate on parole, it must determine whethativésiual parolee is in
compliance with all conditions of his supervised release. These caosditicdude being housed in a “proper and
approved residence.Murdock 2014 WL 916992, at *d.0 (quoting 2dLL. ADMIN. CoDE §1610.110(a)(1)). The
Code directs that a paroleeshall not be releaséduntil suitable housing arrangements have been made.
§1610.110(a) (emphasis added). Sex offenders face many statutdgtioestron where they may reside, such as
the home’s proximity to schools, parks, day care centers, andkoitvn sex offenders. See 7BQ. COMP. STAT.
5/3-3-7. Numerous sex offenders who are otherwise eligible for parbie class of Plaintiffs ctfied in Murdock

— have been and are continuing to be held in prison by IDOC officials becaysktked an approved residence,
and thus could not comply with the conditions of their parole. Thisdwente known as the “turnaround practice”
— an inmate is technically “paroled,” but is turned around at the pdsd®m and returned to custody because he
cannot be released without a parole site. The Murdock court characterized &hiKatkaesque loop,” and
observed, The Plaintiffs are caught in a system that requihesintervention of the lllinois legislature, not this
Court.” Murdock at *4, *15.



not rely on a theory afespondeat superioand must instead allege that the defendant, through
his or her own conduct, has violated the ConstitutioRerez v. Fenoglio792 F.3d 768, 781
(7th Cir. 2015) (citindAshcroft v.gbal, 556 U.S. 662, 676 (2009Rlaintiff's claims against the
defendants are vague, conclusandassume the defendants’ culpability based solely on their
positions of power. Such an assumption is unavailing.

Plaintiff's Second Amended Complaint is, in essence, a less detailed vers$isnFofst
Amended Complainandvery similar to his initial Complaint. These previous complaints were
dismissed for failure to state a claim upon which relief may be graGederally, an mended
complaint that states the same facts using different language will be fG#ecia v. City of
Chicagq Ill., 24 F.3d 966, 970 (7th Cir. 1994). That is the case with respect to Count 1 of
Plaintiffs Second Amended Complain€ount 1 willthereforebe dismissed with prejudice for
failure to state a claim upon which relief may be granted.

Count 3 — Retaliation

Prison officials may not retaliate against inmates for filing grievances or agleerw
complaining about their conditions of confinemei@ee, e.g.Gomez v. Randle&680 F.3d 859,
866 (7th Cir.2012);Walker v. Thompsqr288 F.3d 1005 (7th Cie002);DeWsdt v. Carter, 224
F.3d 607 (7th Cir2000). Once an inmate has made such complaints, if he or she experiences
adverse actioat the hands gbrison officialsthatis likely to deter First Amendment activity in
the future, and if the First Amendment activity was “at least a motivating faatothe
defendantsdecision to take the retaliatory action, that inmate likely has a claim for retaliation
Bridges v. Gilbert557 F.3d 541, 551 (7th Cir. 2009).

In this casePlaintiff has failed to connect the defendants with any retaliatory adtias.

unclear from theSecondAmended Complaint who iactually responsible for the decision to



releasePlaintiff on parole. It is alsounclear whether any of the defendants were even aware that
Plaintiff had filed grievances about prison officials, or whether they were awarée was
being violated at the door on his MSR datmuch less that the former inspired the latter
Accordingly, Count 3 will be dismissedMoreover, lecause Plaintiff has stated the same facts
with respect to this claim for at leassecond time, allowing him to amend Count 3 would be
futile. ThereforeCount 3 will also be dismissed with prejudice.

Plaintiff has brought gsentially the same facts in this most recent complaint as he did in
his initial Complaint and First Amended Complaint. He has not shown this Court that he has
information that would implicate the defendants he has named in any way for hi©wialatie
door in 2013. Plaintiff will thereforenot be granted leave to amend, dh$ action will be
dismissed with prejudiceGarcia, 24 F.3dat 970.

Pending Motion

Plaintiff’'s Motion for Extension of Time to FilSecondAmended ComplainfDoc. 12)is
herebyDENIED as moot

Plaintiff's Motion to Change Venue (Doc. 11) is aBENIED. In his Motion (Doc. 11),
Plaintiff asks that the case be transferred to a different judge. He clainfdutige Staci M.
Yandle is very prejudice against him, duemoat he is labeled (child sex offender),” that he has
stated valid claims, and that he “feels that the Judge presiding over his caseuighgdtir.”
(Doc. 11, p. 1).

Two statutes are relevant to Plaintiff’'s recusal request. Under 28..18855,a judge is
obligated to recuse herself from hearing a case under certain circumstanett®rvan not a

party files a motion seeking the judge’s recusal. This statute stategjmempigart:



(a) Any justice, judge, or magistrate judge of the Unitedtet shall disqualify

himself in any proceeding in which his impartiality might reasonably be

guestioned.

(b) He shall also disqualify himself in the following circumstances:

(1) Where he has a personal bias or prejudice concerning a party, or
personal knowledge of disputed evidentiafgcts concerning the
proceeding|.]

A separate statute, 28 U.S.C. 8§ 144, provides for recusal if a party files a “timaely a
sufficient affidavitthat the judge before whom the matter is pending has a personal bias or
prejudce either against him or in favor of any adverse p&rtid.

The disqualification standard set forth in 28 U.S.Cl58(a) is objective and “asks
whether a reasonable person perceives a significant risk that the judgesulle the case on a
basisother than the merits.In re Hatcher 150 F.3d 631, 637 (7th Cir. 1998) (quotidgok v.
McDade 89 F.3d 350, 354 (7th Cir. 1996)). The decision to recuse turns not on the judge’s
actual partiality but on the appearance of partialidatcher 150 F.3d at 637 (citingiteky v.
United States510 U.S. 540, 548 (1994)). “[T]he judge’s actual state of mind, purity of heart,
incorruptibility, or lack of partiality are not the issueUnited States v. Coole} F.3d 985, 993
(10th Cir. 1993). The purpose of the statute “is to preserve the appearance of itypartial
United States v. Johnso®80 F.3d 966, 979 (7th Cirgert. denied133 S. Ct. 672 (2012).

“Section 455(a) requires recusal if the judge’s impartiality might readpnbe

guesioned by a wetlinformed, thoughtful observer rather than to a hypersensitive or unduly

suspicious person.”O’Regan v. Arbitration Forums, Inc246 F.3d 975, 988 (7th Cir. 2001)

2 The entire text of 28 U.S.C. § 144 is as follow8/Nhenever a party to any proceeding in a

district court makes and files a timely and sufficient affidavit that udgg before whom the matter is
pending has a personal bias or prejudice either against him or in favor of ansegoiydy, such judge
shall proceed no further therein, but another judge shall be assignedrteubbkaproceeding.The
affidavit shall state the facts and the reasons for the belief #mbbiprejudice exists, and shall be filed
not less than ten days before the beginning of the term at which the proceeding iéndb@ihgood
cause shall be shown for failure to file it within such time. A party rnil@phfly one such affidavit in any
case. It shall be accompanied by a certificate of counsel of record stating thatitiesimgood faitH.



(internal quotations omittedgccord Nichols v. Alley 71 F.3d 347, 351 (10th Cir. 1995). The
risk of perceived partiality must be “substantially out of the ordinary” befaresal is justified.
Hook 89 F.3d at 354 (citinth re Mason 916 F.2d 384, 385-86 (7th Cir. 1990)).

Doubts about whether recusal is required should be resolved in favor of reblesal.
York City Hous. Dev. Corp. v. Harf96 F.2d 976, 980 (7th Cir. 198®jichols 71 F.3d at 352.
At the same time, a judge has an obligation to hear cases befavhdre there is no legitimate
reason for recusalHart, 796 F.2d at 9881; Nichols 71 F.3d at 351. “The statute must not be
so broadly construed that it becomes, in effect, presumptive, so that recusal isethapdatthe
merest unsubstantiated suggestion of personal bias or prejudiMieliols 71 F.3dat 351
(internal quotations omitted). The Court is also mindful that the statute is not asjunjg@ng
device. Nichols 71 F.3d at 351Hook 89 F.3d at 354.

Both § 455(b)(1)and 8144 address personal bias on the part ofutdlge concerning a
party to the litigation. Under either provision, bias justifying recusal musé &om an
extrajudicial source.O’Regan v. Arbitration Forums, Inc246 F.3d 975, 988 (7th Cir. 2001).
“[N]either judicial rulings nor opinions formetly the judge as a result of current or prior
proceedings constitute a basis for recusal ‘unless they display aselgtepd favoritism or
antagonism that would make fair judgment impossiblé&Jtiited States v. Whit&82 F.3d 787,
807 (7th Cir. 2009) (quong Liteky v. United State$10 U.S. 540, 555 (1994)). “Furthermore,
‘expressions of impatience, dissatisfaction, annoyance, and even anger’ ddifyotggsiring
recusal.” White 582 F.3d at 807 (quotirigteky, 510 U.S. at 555-56).

Under 8144, which does not come into play unless a party files the required affidavit,
recusal is mandated if the affidavit is both “timely and sufficient.” 28 U.8§.@44. An

affidavit is not timely unless it is filed as soon as the movant is aware of the$atisshing the

10



basis for the judge’s disqualificatiotJnited States v. Sykes F.3d 1331, 1339 (7th Cir. 1993).
“An affidavit is sufficient if it avers facts that, if true, would convinceeasonable person that
bias exists.” United States \Balistrieri, 779 F.2d 1191, 1199 (7th Cir. 1988§cord O’Regan

v. Arbitration Forums, Ing 246 F.3d 975, 989 (7th Cir. 2001). The facts in the affidavit must be
stated with particularity and must be definite as to times, places, persomsr@mdstances.
They cannot be mere conclusions, opinions, or rum@'Kkegan 246 F.3d at 989Sykes3 F.3d

at 1339; Balistrieri, 779 F.2d at 1199. The affidavit also must show “that the bias is personal
rather than judicial, and that it stems from an extrajudicialceausome source other than what
the judge has learned through participation in the caBalistrieri, 779 F.2d at 1199 (citations
omitted); accord Sykes3 F.3d at 1339. All allegations in the affidavit must be taken as true,
even if the Court knowshem to be falseSykes7 F.3d at 1339Balistrieri, 779 F.2d at 1199.
Because the statute “is heavily weighed in favor of recusal,” its requirerasnto be strictly
construed to prevent abusBykes3 F.3d at 133®Balistrieri, 779 F.2d at 1199.

Plaintiff's staed reasons for disqualification aresufficient under any of the standards
discussed above. Nothing in Plaintiffs motion suggests any circumstanceigftcause a
reasonable person to question the impartiality of the undersigned Judge. Nor doesaét tinalicat
the undersigned bears any personal bias or prejudice against Plaimiffasor of any of the
Defendantsaside from his unsupported claim that the undersigned is prejudiced against him
because of his label as a child sexenffer This is an entirely unsupported claim that a well
informed, thoughtful observer would have no reasdpet@ve Plaintiff's main issue appears to
be that the undersigned has thus far not ruled in his favor. This is not a valid reason &br recus

Having considered Plaintiff’'s motion, the undersigned Judge confirmsitbdtas heard

Plaintiff's claims without any prejudgment, partiality, hias prejudice. The fact that Plaintiff
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has sought recusal is his right, and has not affected nortwaitfeict the consideration of his
claims. The undersigned concludes that there is no basis for recusal under 28 W55(@) &r
(b)(1). Had the allegations in Plaintiff's Motion (Doc. 11) been brought in an affidavit pursuant
to 28 U.S.C. § 144, thexeould dill be no basis for recusaPlaintiff's Change of Venue Motion
(Doc. 1)) is thereforeappropriatelyYDENIED .

Plaintiff's Motion to Allow Newly Discovered Evidend®oc. 19)is alsoDENIED. The
Court does not allow piecemeal amendments to complaints. Further, even if this Ceux wer
consider the “evidence” in its analysis of Plaintiff's claims, dimalysiswould be unchanged.
The Motion (Doc. 19) does not provide any additional information as to Plaintiff ylarti
situation because it imerely a series of quotes from various state and federal cases, not
additional allegations.

Disposition

IT IS HEREBY ORDERED that the Second Amended Complaiand this actiorare
DISMISSED with prejudicefor failure to state a claim upon which relief mag granted

Plaintiff's obligation to pay the filing fee for this action was incurred at the tiree th
action was filed, thus the filing fee of $350.00 remains due and payab&28 U.S.C.

8 1915(b)(1)Lucien v. Jockisghl33 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this Order, he may file a notice of appeal with thist Co
within thirty days of the entry of judgmerfeD. R. Apr. 4(A)(4). If Plaintiff does choose to
appeal, he will be liable for the $505.00 appellate filing risgardlessof the outcome of the
appeal. SeeFeD. R.APpP. 3(e); 28 U.S.C. § 1915(e)(2dmmons v. Gerlingeb47 F.3d 724, 725
26 (7th Cir. 2008)Sloan v. Leszal81 F.3d 857, 8589 (7th Cir. 1999)Lucien v. Jockish

133F.3d 464, 467 (7th Cir. 1998A proper and timely motion filed pursuant to Federal Rule of
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Civil Procedure 59(e) may toll the {lay appeal deadlin€eDp. R. APP. P. 4(a)(4).A Rule 59(e)
motion must be filed no more than twerntjght (28) days after the entry of the judgment, and
this 28-day deadline cannot be extended

This dismissal shalhot count as one of Plaintiff's three allotted “strikes” within the
meaning of 28 U.S.C. § 1915(g).

The Clerk’s Office iDIRECTED to close this case and enter judgment accordingly.

IT IS SO ORDERED.

DATED: October 30, 2017

s/ STACIM. YANDLE
U.S. District Judge
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