Santiago v. USA Doc. 8

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JOSEPH SANTIAGO, # 10325-089, )
Plaintiff, %

VS. g Case No. 16-cv-1063-M JR
USA, g
Defendant. g

MEMORANDUM AND ORDER

REAGAN, Chief District Judge:

This matter is before the Court foase managementOn January 27, 2017, the single
medical malpractice claim in this action, brought pursuant to the Federal [@ortsCAct, was
dismissed without prejudice. (Doc. 7). The Court dismissed Plaintiff's alaoher 28 U.S.C.
§ 1915Afor failure to state a&laim upon which relief may be grantdzsecause he had failed to
submit the required affidavit and certificates of merit requisgdllinois law. Plaintiff was
given 35 days to file these documents if he wished to further pursue his claim.

Plaintiff was warned that if he failed to submit the affidavit or certificates of nibist
case would be dismissed with prejudice, arel dismissal auld count as a “strike” under 28
U.S.C. § 1915(g).

Plaintiff's March 3, 2017, deadline has come and gonePdadtiff has failed to respond
in any way. This action is therefore subject to dismissal for failure to ptesacdl failure to
comply with an order of the Court.

IT ISHEREBY ORDERED that this action i©1SMISSED with preudice for failure

to prosecte, and failure to comply with a Court ordeFEeD. R. Civ. P. 41(b); see generally
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James v. McDonald’'s Corp417 F.3d 672, 681 (7th Cir. 200Radienv. Astrachan128 F.3d
1051 (7th Cir. 1997)t.ucien v. Breweyr9 F.3d 26, 29 (7th Cir1993) @ismissal for failure to
prosecute is presumptively with prejudice).

The Clerk isDIRECTED to CLOSE THIS CASE and enter judgment accordingly.

Because the Court found that Plaintiffs complaint, absent the required affichabvit a
certificate of meritfailed to state a claim upon which relief may be grantad,dismissal shall
count as one of Plaintiff's three allotted “strikes” under the provisions of 28 U.S.C. § 1915(g

Plaintiff's obligation to pay the filing fee for this action was incurredhat time the
action was filed, thus the filing fee 08%0.00 remains due and payable pasviouslyordered in
Doc. 6. See28 U.S.C. 8§ 1915(b)(1)ucien v. Jockischl33 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this dismissais notice of appeal must be filed with this
Court within thirty days of the entry of judgmen&ebp. R. App. P. 4(a)@)(A). A motion for
leave to appeah forma pauperishould set forth the issues Plaintiff plans to present on appeal.
SeeFeD. R. Apr. P. 24(a)(1)(C). If Plaintiff does choose to appeal, he will be liable for the
$50500 appellate filing fee irrespective of the outcome of the ap=tFeD. R. APP. P. 3(e);
28 U.S.C. 81915(e)(2);Ammons v. Gerlingeb47 F.3d 724, 7236 (7th Cir. 208); Sloan v.
Lesza 181 F.3d 857, 8589 (7th Cir. 1999)Lucien v. Jockischl33 F.3d 464, 467 (7th Cir.
1998). Moreover, if the appeal is found to be nonmeritorious, Plaintiff may also mzilnea
“strike.” A proper andimely motion filed pursuantot Federal Rule of Civil Procedure 59(e)
may toll the 36day appeal deadlineéFep. R. ApPr. P.4(a)@). A Rule 59(e) motiomust be filed

no more than twenty-eight (28) days after the entry of the judgment, and tthesy 2f&adline



cannot be extended
ITISSO ORDERED.
DATED: March 13, 2017
s/ MICHAEL J. REAGAN

Chief Judge
United States District Court




