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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DENZEL JORDAN,
# M-55351,

Plaintiff,

)
)

)

)

)
vs. )  Case No. 16+01126-MJR
)

SUZANN BAILEY, )
JOHN BALDWIN, )
JACQUELINE LASHBROOK, )
BETSY SPILLER, )
and LARUE LOVE , )
)

Defendants. )

MEMORANDUM AND ORDER

REAGAN, Chief District Judge:

Plaintiff Denzel Jordan, aninmate who is currently incarcerated at
PinckneyvilleCorrectional Center Pinckneyvill€), brings this pro se civil rights action
pursuant to 42 U.S.C. 8983 He challengs the decisionof several officials in thdllinois
Department of Correction€IDOC”) to serveinmatesa soybased dietwhile denying them
medical carefor the adverse side effedisey suffer(Doc. 1, p. 5). In connection witthese
claims, Plaintiff namesJohn Baldwin(IDOC directon, JacquelineLashbrook (Pinckneyville
warden) Betsy Spiller (assistant warden of operations), LaRue Love (assistaden of
programs), and Suzann Bailéfpod srvice administratoj for conspiringto violate his rights
under the Eighth and Fourteenth Amendmédiatsat 5). Plaintiff seeks monetary relief against

them (d. at 6).

Pagel of 8

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilsdce/3:2016cv01126/74104/
https://docs.justia.com/cases/federal/district-courts/illinois/ilsdce/3:2016cv01126/74104/9/
https://dockets.justia.com/

Merits Review Under 28 U.S.C. § 1915A

This case is now before the Court for a preliminary review of the complainigmire
28 U.S.C. §8 1915A. Under 8 1915A, the Court is required to promptly screen prisoner
complaints to filter out nonmeritorious claims. 28 U.S.C. § 1915A(a). The Court is required t
dismiss any portion of the complaint that is legally frivolous, malicious, failsate st claim
upon which relief may be granted, or asks for money damages from a defendant whody law i
immune from such relief. 28 U.S.C. 8 1915A(b).

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke vWilliams, 490 U.S. 319, 325 (1989). An action fails to state a claim upon which relief
can be granted if it does not plead “enough facts to state a claim to rdlief pteusible on its
face.” Bell Atlantic Corp. v. Twomb)y550 U.S. 544, 570 (2007)The claim of entitlement to
relief must cross “the Iline between possibility and plausibility. Id. at 557.
Conversely, @omplaint is plausible on its face “when the plaintiff pleads factual content tha
allows the court to draw the reasonable inferdheé the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009). Although the Court is obligated to accept
factual allegations as trusee Smith v. Peter631 F.3d 418, 419 (7th Cir. 2011), some factual
allegatiors may be so sketchy or implausible that they fail to provide sufficient notice of a
plaintiff’'s claim. Brooks v. Ross578 F.3d 574, 581 (7th Cir. 2009). Additionally, Courts
“should not accept as adequate abstract recitations of the elements of afcaoten or
conclusory legal statementsltl. At the same time, however, the factual allegationspbase
complaint are to be liberally construedSee Rodriguez v. Plymouth Ambulance S$erv.
577 F.3d 816, 821 (7th Cir. 2009Yhe complairt does not survivereliminary reviewunder this

standardand shall therefore be dismissed.
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Complaint
The allegations in the complaint are set forth in a single paragraph (Dgc. 5),
There,Plaintiff alleges that Defendants Baldwin, Lashbrook, Spiller, Love Baney conspired
with Doctor Vipen Shah to violate Plaintiff's righty servinghim a soybased diet anthimost
never” servinghim fresh fruit {d.). Plaintiff has consumed thaiet since November 19, 2015,
andheclaims that Doctor Shahasrefused tgorovide inmates with “adequate medical care” for
their “soyrelated/complaints” since that timl.). Instead, the defendants have “poket[ed] (sic)
the millions of dollars that they save[d]” by serving this digf) (
Discussion
Based on the allegatis, the Court finds it convenient to divide fv® secomplaint into
the following enumerated counts:
Count 1: Eighth Amendment claim againstDefendantsfor endangering
Plaintiff's health by serving him a soy dietand denying him
adequate access to fresh fruit
Count 2: Eighth  Amendment deliberate indifference claim against
Doctor Shah for denying Plaintiff adequate medical care for

his soy+elated health complaints

Count 3: Conspiracy claim against Defendant$or depriving Plaintiff of
a nutritionally adequate dietin an effort to save money

The parties and the Court will use these designations in all future pleadings and workss
otherwise directed by a judicial officer of this Court. Tesignatiorof these counts does not
constitute an opinion regarding their merit.
Count 1
The allegations in the complaint state no claim against the defendants for emgpngeri
Plaintiff's health by serving him a sdyaseddiet that includes little fresh fruit.The Seventh

Circuit has held thatrson officials mustprovide inmates with “nutritionally adequate food that
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is prepared and served under conditions which do not present an immediate danger tththe hea
and weltbeingof the inmates who consume itFrench v. Owens777 F.2d 1250, 1255 (7th Cir.
1985). Their failure to do so may give rise to an Eighth Amendment claim.

The problem with Plaintiff's claim is that he includes no allegations suggebkanhghte
prison’s diet caused him to suffany adverse side effext Assumingthatit did, Plaintiff also
failed todisclose any efforts on his part to put the defendants on noticenaf thiee complaint
supports no Eighth Amendment claim against the defendants under the circumstantedl and s
be dismissed without prejudice.

Count 2

The complaintalso supports no claim against Doctor Shah for refusing to Rtemutiff
for symptoms he developed from the eeensumption of soy or the undeosnsumption of fresh
fruit. Doctor Shah is not named as a defendant in this action. He is neither listed inethe cas
caption of the complainmor in the list of defendants. Plaintiff merely alludes to him in the
statement of claimWhen parties are not listed in the caption, this Couttnet treat them as
defendantsand any claims against them should be considered dismissed without prejudice.
SeeFeD. R. Civ. P. 10(a) (noting that the title of the complaint “must name all the parties”);
Myles v. United States416 F.3d 551, 5652 (7th Cir. 2005) (holding that to be properly
considered a party, a defendant must be “speciffied] in the captidQordingly, this claim is
considered dismissed without prejudice against Doctor Shah, who is not a named defendant.

Count 3

The compaint also supports no conspiracy claim against the defendariis claim

consists of nothing more than conclusory allegatibas the defendants pocketewbneywhich

should have been spent on the inmates’ (letc. 1, p. 5). Claims of conspiracy require a
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factual foundation to survive preliminary reviewVoodruff v. Mason542F.3d 545, 551 (7th
Cir. 2008) (quotingMassey v. Johnspod57 F.3d 711, 716 (7th Cir. 2006)JTo establish the
existence of a conspiracy, a plaintiff must demonstrate that the conspivateran agreement to
inflict injury or harm upon him.”Sow v. Fortville Police Dept636 F.3d 293, 3085 (7th Cir.
2011). “The agreement may be inferred from circumstantial evidence, but only if ihere
sufficient evidence that would permit a reasonable jury to conclude that a meeting ahtlse m
had occurred and that the parties had an understanding to achieve the conspiractieeb|
Id. at 305 (quotingHernandez v. Joliet Police Deptl97 F.3d 256, 2637th Cir. 1999)).
Conclusory allegations of a conspiracy do not meet this standéwd.claim shalbe dismissed
with prejudice against all of the defendafdasfailure to state a claim upon which relief may be
granted

Pending Motions

1. Motion for Recruitment of Counsel (Doc. 2)

Plaintiffs motion for recruitment of counsé€Doc. 2 is DENIED. There is no
constitutional or statutory right to counsel in federal civil caggsmanelli v. Sulienes15 F.3d
847, 851 (7th Cir. 2010). Whenpao selitigant submits a request for counsel, the Court must
first consider whether the indigent plaintiff has made reasonable attemg#suie counsel on
his own. Navejar v. lyiola 718 F.3d 692, 696 (7th Cir. 2013) (citiRguitt v. Mote 503 F.3d
647, 654(7th Cir. 2007)). If so, the Court must examine “whether the difficulty of tse—€a
factually and legall—exceeds the particular plaintiff's capacity as a layperson to coherently
present it.” Navejar, 718 F.3d at 696 (quotirfgruitt, 503 F.3d at 655)Plaintiff indicates that he
sent out letters to attorneys that are attached to his motion; no such lettetsaceda

Therefore, the Court cannot conclude that his attempts to secure counsel on hisrewn we
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unsuccessful. It is not even clear when ¢ ¢he letters. Furthdmjs claims aretraightforward

and simply requir@laintiff to describe the health probleffifsany) that he suffered as a result of

the prison’s diet, and the efforts he made to put each defendant on notice of these health
problems. The motion is denied without prejudidéowever, the Court remains open to future
requests for counsel, if Plaintiff is unable to secure counsel on his own and adeexjaitehs

why he requires assistance in litigating this matter.

2. Motion for Service of Process (Doc. 3)

Plaintiff's motion for service of process at government expense (Docs Bereby
DENIED as being unnecessary. Plaintiff was granted leave to pratéauna pauperis If any
claims in an amended complaint survive preliminayiew, the Court will order service of the
lawsuit on each defendant. Plaintiff does not need to file another motion.

Disposition

IT IS HEREBY ORDERED that COUNT 1 is DISMISSED without prejudiceand
COUNT 3 is DISMISSED with prejudice against DefendantsJOHN BALDWIN,
JACQUELINE LASHBROOK, BETSY SPILLER, LARUE LOVE, and SUZANN
BAILEY , both for failure to state a claim upon which relief may be grantdédl claims,
includingCOUNT 2, areDISMISSED without prejudiceagainst Doctor Vipen Shah, who is not
named as a defendant in this action.

IT IS ORDERED that Plaintiff sGRANTED leave to file a First Amended Complaint
in this case, if he wishes to pursue Counts 1 or 2. The First Amended Complaintas due
before December 12, 2016.ShouldPlaintiff fail to file his First Amended Complaint within the

allotted time, dismissadf this actionwill become with prejudice Fep. R. Civ. P. 41(b). See
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generally Ladien vAstrachan 128 F.3d 1051 ¢ Cir. 1997); Johnson v. Kamming&4 F.3d
466 (7th Cir. 1994) Further, a “strike’will be assesse See28 U.S.C. § 1915(Qg).

Should Plaintiff decide to file a First Amended Complaint, it is strongly recomnaende
that he use the forms designed for uséhia District for such actionsHe should be careful to
label the pleading, “First Amended Complaint,” and he mustHistcase number on the first
page (Casé&lo. 161126MJR). Plaintiff mustpresent each claim in a separate cdiiinhe
includes more thanne claim) and each count shall speciby name each defendant alleged to
be liable under the coufr a violation of Plaintiff's federal constitutional rightss well as the
actions allged to have been taken by that defend®&aintiff should attempt to include the facts
of his case in chronological order, inserting each defendant’'s name wiessany to identify
the actors. Plaintiff should refrain from filing unnecessary exhibitble shouldinclude only
related claimsin his First Amended Copfaint. Claims found to be unrelated will be severed
into new cases, new case numbers will be assigned, and addiliogalees will be assessed.
To enable Plaintiff to comply with this order, the ClerfDIRECTED to mail Plaintiff a blank
civil rights complaint form

Plaintiff is ADVISED that this dismissal shalhot count as one of his allotted “strikes”
under the provisions of 28 U.S.C. § 1915(g).

An amended complaint supedes and replaces the originabrplaint, rendeng the
original Complaintvoid. See Flannery v. Recording Indus. Ass’'n of A%, F.3d632, 638 n. 1
(7th Cir. 2004). The Court will not accept piecemeal amemahts to the original Complaint.
Thus, the First Amended Complaimiust stand on its own, without reference to any previous

pleading, and Plaintiff must file any exhibits he wishes the Court to consutey &ith theFirst
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Amended Complaint. Finally, the First Amended Complairgubject to review pursuant to
28 U.S.C. 8§ 1915A.

Plaintiff is furtherADVISED that his obligation to pay the filing fee for this action was
incurred at the time the action was filed, thus the filing fee360$0remains due and payable,
regardless of whether Plaintiff electo file a FirstAmended Complaint. See28 U.S.C.

§ 1915(b)(1)Lucien v. Jockischl33 F.3d 464, 467 (7th Cir. 1998).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of any change in his address; the Coutt will no
independently investigate his whereabouiBhis shall be done in writing and not later than
7 daysafter a transfer or other change in address ocdtagure to comply with this order will
cause a delay in the transmissioncotirt documents and may result in dismissal of this action
for want of proscution. SeefFeD. R.Civ. P.41(b).

IT IS SO ORDERED.

DATED: November 14, 2016

s/ MICHAEL J. REAGAN

Chief District Judge
United States District Court
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