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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

NATHANIEL R. LEGORE , # M24396, )
Plaintiff,

)

)

)

VS. ) Case No. 16+01137-MJR

)

COUNSELOR ALLSUP, )

SGT KROUSY, )

COUNSELOR COWAN, )

DEBBIE KNAUER , )

OFFICER DEATHROW , and )

UNKNOWN PARTY , )
)

Defendants. )

MEMORANDUM AND ORDER

REAGAN, Chief Judge:

Plaintiff Nathaniel LeGore an inmate who is currently incarcerated at
MenardCorrectional Cente(“Menard”), brings this civil rights action pursuant to 42 U.S.C.
§ 1983for the deprivatn of his constitutional rightat Menard Plaintiff claims he is disabled
and is suffering as a result of his medical needs not being appropriatedgsetiat Menard in
violation of the Eighth Amendment. (Doc. 1, pp3X). This case is now before the Court for a
preliminary review of th&€omplaint pursuant to 28 U.S.C. § 1915A, which provides:

(a) Screening— The court shall review, before docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil actighich a
prisoner seeks redress from governmental entity or officer or employee of a
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, maliciousor fails to state a claim on which
relief may be granted; or

(2) seeks monetary relief from a defendant who is immune
from such relief.

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilsdce/3:2016cv01137/74118/
https://docs.justia.com/cases/federal/district-courts/illinois/ilsdce/3:2016cv01137/74118/5/
https://dockets.justia.com/

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that any reasonable person would find meritless.v. Clinton209 F.3d 1025, 1026
27 (7th Cir. 2000). An action fails to state a claim upon which relief can be gramtédes not
plead “enough facts to state a claim to relief that is plausible on its f8ed#.’Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
between possibility and plausibility.td. & 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construe8ee Rodriguez v. Plymouth Ambulance $S&/7
F.3d 816, 821 (7th Cir. 2009).

Upon careful review of the Complaint and any supporting exhithiesCourt concludes
thatthe Complaint survives preliminary review.

The Complaint

Plaintiff is a disabled veteran with a degenerative spinal disease, left shmglbility,
chronic left wrist strainpeck strainand depressive disorder. (Doc. 1, p. 18).times,his back
“goes ouf’ leaving him bedridden for weeks at a time. (Doc. 1, pp. 10-12, 22). According to the
Complaint, Plaintiff has difficulty getting into the top bunk, particularly becabsee isno
stepstool or ladder, and his effottsdo so cause stress on his shoulders and back. (Doc. 1, p.
22). Plaintiff possessea lower bunk permitor his disability (Doc. 1, p. 7). However,he has
not been assigned a lower bunkconformity withthe permit, despite repeated protestsard/or
grievances filed with Deatbw, Krousy, Allsup, Cowan, Knauer, andenard's Medical
Director. 1d. Plaintiff wasinsteadassignedin upper bunk at Menard on February 1, 20&6.

At times, when his back “goes out,” Plaint#fleges thatfood is not brought to [him]

(Doc. 1, p. 22).Heis forced to eatvhatever food may be in hiproperty box” Id. In addition,



Plaintiff hasbeen denied appropriate pain medication and has instead only been provided with
ibuprofen which is ineffective.ld. Plaintiff has alsdiled at least one grievance alleging some
officers do not double cuff him despite his double peffmit. Id.

Plaintiff now suesDeathrow (Peace Officer) Krousy (Sergeant) Allsup (Counselor)
Cowan(Counselor Supervisor), Knau(Administrative Review BoardandMenard’'sMedical
Directorfor violating hisconstitutional rights He seeks monetary damagesl injunctive relief
in the form of a court order requiring his trandfera cell where heansit up on his bunk and
requiing prison staff to adhere to his low-bunk and double cuff permits. (Doc. 1, p. 9).

Discussion

The Court finds it convenient to divide theor@plaint intothe following enumerated
counts. The organization of these counts should not be construed as an opinion regarding the
merits. The parties and the Court will use these designations in all future pleadings ams¢ orde
unless otherwise directed by a judicial officer of this Court.

Count 1: Defendants exhibited deliberate indifference to Plaintiféscas

medical needs in violation of the Eighth Amendment when they
refused to honor his low bunk perpassigned him to a top bunk
without a ladder or stepseginning February 1, 201@ailed to
provide him with appropriate pain medications, and refused
honor his double cuff permit.

Count 2: Defendants violated the Americawith Disabilities Act(“ADA”) ,

42 U.S.C. 88 1210&t seq. and/orRehabilitation Actof 1973, §
504, 29 U.S.C. 88 79494e,by failing to accommodate Plaintiff's
disability-related needby assigning him to a topubk without a
ladder or steps despite lsability andlow bunk permit refusing

to honor his double cuff permit, and failing to ensure he receives
meals when hesibedridden.

As discussed in more detail belo@punt lis sulject to further review againgtach of

the defendants and Count 2 is subject to further review against the lllinois Department of



Corrections. Any other intended claim that has not been recognized by the Saamsidered
dismissed without prejudice as inadequately pleaded undénihiblypleading standard.
Count 1 —Medical Needs

TheEighthAmendment to the United States Constitution protpdsoners from cruel
and unusual punishmentSeeBerry v. Peterman604F.3d 435 (7th Cir. 2010).The Supreme
Court has recognized that “deliberate indifference to serious medical needsook@’ may
constitute cruel and unusual punishmentEstellev. Gamble 429U.S. 97, 104 (1976);
seeErickson v. Pardus551 U.S. 89, 94 (2006pér curiam). To state a claim, a prisoner must
show that: (1) he suffered from an objectively serious medical need; astatE pfficials acted
with deliberateindifference to the prisoner's medical need, which is a subjective standard.
Farmerv.Brennan 511 U.S. 825, 834 (1994)Chapmarv.Keltner, 241 F.3d 842, 845
(7th Cir. 2001).

The Seventh Circuit has held that a medical need is “serious” where it has either “been
diagnosed by a physician as mandating treatment” or where the needoisvisus that even a
lay person would easily recognize the necessity for a doctor’s atiéntGutierrez v. Peters,
111F.3d 1364, 1373 (7th Cir. 1997T.he unrelentingain stemming from Plaintiff'sliagnosed
degenerative spinal disease and left shoulder inglesecibed in the Complaint satisfy the
objectivecomponent ofCount 1for screening purposedHowever, the analysis of these claims
does not end there.

The Complant must also satisfy the subjective component of these clalimslo so, the
Complant must suggest thathe defendard exhibited deliberate indifference to Plaintiff's
seriousmedical need.Deliberate indifference is established when prison officilatotv of and

disregard an excessive risk to inmate health” by being “aware of facts froch i@ inference



could be drawn that a substantial risk of serious harm exists’” and “draw[inghférence.”
Greenov. Daley, 414 F.3d 645, 653 (7tbir. 2005) (quoting-armer, 511 U.S. at 834).

This standard is atisfied with respect to Count againsteach of the defendants
According to the Complainthe Menard Medical Director failed to respond to Plaintiff's request
for gppropriate pain medicaticand his complaint about staff not adheringhis low bunk and
double cuff permits, despite being informed of these neébB®c. 1, p. 2). The rest of the
defendants@eathrow, Allsup, Krousy, Cowan, and Knaueere made awamg Plaintiff's need
for placement in a lower bunk, pain medication, and/or double icuffstailed grievancesndbr
faceto-face conversationgndignored or failed to adequately addré¥aintiff's needsdespite
this knowledge (Doc. 1, pp. 14, 7-8, 2122). These allegations support a claim of deliberate
indifference under Countdgainsteach defendant

Count 2 —ADA and/or Rehabilitation Act

Plaintiff does not specifically assert a claim against the defendants ted&mtericans
with Disabilities Act (“ADA"), 42 U.S.C88 12101et seq. or the Rehabilitation Act, 29 U.S.C.
88 794794e. However,courts “are supposed to analyze a litigantsnes and not just legal
theories that he propounds,” particularly when a litigant is procegamge SeeNorfleet v.
Walker, 684 F.3d 688, 690 (7th Ciz010) (citations omitted)On this basis, the Court widua
sponterecognize claims under the ADAnd/or Rehabilitation Act (Count 2). Count 2 is
premised upon some of the same allegations that underpinned Count 1 regardefgriiants
failure to accommodate Plaintiff’'s disability bgssigmng him to a lower bunk per his permit,
honoringhis doulte cuff permit and ensuring he receives meals when he is bedridiibe

ADA and Rehabilitation Act prohibit discrimination against qualified individuals Umseanf



their physical or mental disability, including a failure to accommodate a disabiayos v.
lllinois Dep't of Corrections 684 F.3d 667, 671 (7th Cir. 2012).

In order to make out a prima facie case of discrimination under both the ADA and the
Rehabilitation Act, a plaintiff must show: (1) that he suffers from a disabilityesedl in the
statutes, (2) that he is qualified to participate in the program in question, atitht(3)e was
either excluded from participating in or denied the benefit of that program based on his
disability. Jackson v. City of Chicag@dl14 F.3d 806, 810 (7th Ci2005). The Rehabilitation
Act further requires that a plaintiff show that the program in which he imslved received
federal financial assistancéd. at 810 n.2see als®?9 U.S.C. § 794(a)Novak v. Bd. of Trustees
of S. lll. Univ, 777 F.3d 966, 974 (7th Cir. 2015).

The ADA applies to state prisonand all such institutions receive federal fund®enn.

Dep't of Corr. v. Yeskeyp24 U.S. 206 (1998)aros 684 F.3d at 667 Thus, the two statutory
schemes are applicable to this situatibBisablity includes the limitation of one or more major

life activities, which include walking, standing, bending, and caring for onesddros 684

F.3d at 672.Plaintiff has degenerative disc and joint disease of the lumbar thihmhibits his
movementor extendedoeriods of time He also suffers froreft shoulder instability, a chronic

left wrist strain, a neck strain, and depressive dispadleacknowledged by the U.S. Department

of Veterans Affairs. (Doc. 1, p. 19). The allegations in the Complaint suggest that he suffers
from a disability as defined in the ADA and Rehabilitation Act.

In United States v. Georgi®46 U.S. 151 (2006), the Supreme Court concluded that a
disabled inmate can sue the State for money damander Title Il of the ADA for “deliberate
refusal of prison officials to accommodate [the inmate's] disabéigted needs in such

fundamentals as mobility, hygiene, medical care, and virtually all otismpprograms” if the



conduct in question also constitutes deliberate indifference in violation of théhBigjmendment
prohibition against cruel and unusual punishmeédt at 157159. The Seventh Circuit has also
recognized thatin a prison settingaccess taneals and certain housing facilgiancluding
showers, toilets and sinkare among the programs and activities protected by the ADA and the
Rehabilitation Act. Jaros 684 F.3d at 672see also Phipps v. Sheriff of Cook Cou§l F.
Supp.2d 899, 916 (N.DIIl. 2010); Pennsylvania Depément of Corrections v. Yeské&24 U.S.

206 (1998). Further, if showers and meals are considered “programs” or “actiwtigsh must

be accessible to disabled inmates, “then the basic need for an adequately acessslale &iso

be viewed as such.’See Simmons v. lllinois Department of Correctidds. 14cv-479-JPG,
2014 WL 2159000, at *4 (S.D. lll. May 23, 2014ylaintiff alleges that prison officials failed to
ensure he had access to meals when he wasitéed from his disability and failed to assign him

to a lower bunk so that he would not risk further harm to himself when getting into bed. Taking
these allegations as trube Court finds that Plaintiff was deprived of “programs” protected by
the ADA and Rehabilitation Acbased on the allegations in the Complaint.

Plaintiff's need for an accommodation seems “ols/icand sufficient to impute that
knowledge to prison officialsSee Robertson v. Las Animas.@#geriff's Deft, 500 F.3d 1185,
1196-98 (10th Cir. 2007)Kiman v. New Hampshire Depof Corr., 451 F.3d 274, 283 (1st Cir.
2006). Furthermore, Plaintiff made each of the defendants aware of his need for awtatom
either throughdetailed grievances or in faem-face conversations.Consequetly, Count 2
generally states colorable ADA and Religdition Act claims, but that does not end the analysis.

Although Plaintiff has named a number of officials in connection with the factual
allegations supporting this claim, the only proper defendara claim under the ADA or

Rehabilitation Actis the state agency (or a state official acting in his or her official capacity).



“[E]mployees of the Department of Corrections are not amenable to suitthedeehabilitation
Act or the ADA. See29 U.S.C. § 794(b); 42 U.S.C. § 12131.Jaros 684 F.3d at 670
(additional citations omitted) DefendantDeathrow, Allsup, Krousy, Cowan, Knauer, and the
Menard Medical Directowill thereforebe dismissed with prejudice from Count &s they are
not susceptibléo these claims under the ADA or Rehabilitation .Acount 2shall proceed
against the lllinois Department of Corrections, however, and the Clerk shalleogedito add
this entity as a party Defendant.

Injunctive Relief

Plaintiff seeks injunctive relief that includesiew room assignment arstaff adherence
to his low bunk and double cuff permits. If ordered, this injunctive relikheed tobe carried
out by Menard’s wardenSee Gonzalez v. Feinerma63 F.3d 311, 315 (7th Cir. 2011) (when
injunctive relief is sought, it is generally appropriate to name the governrfimml ovho is
responsible for carrying out the requested relief, in his or her officiatitgpaTherefore, this
Court will direct the Clerk to add the Warden of Menard, in his or henalftapacity only, for
the purpose of carrying out any injunctive relief that may be grangeeFeD. R. Civ. P. 21,
Fep. R.Civ. P.17(d)? Gonzalezp63 F.3d at 315.

Identification of Unknown Defendant

Plaintiff shall beallowed to proceed with Countabainst Menard’'s Medical Director
(“Unknown Part§). However, thisdefendanmust be identified with particularity before service
of the Complaintcan be made ohim. Where a prisoner'somplaintstates specific allegations

describing conduct of individual prison staff members sufficient to raisestitdional claim,

! Federal Rule of Civil Procedure 21 states in pertinent part: “On motion ib&s own, the court may at
any time, on just terms, add or drop a party.”

2 Fep. R.Civ. P.21. Rule 17(d) provides: “A public officer who . . . is sued in an official capaniy be
designated by official title rather than by name, but the court may ordéhéhaificer's name be added.”
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but the names of those defendants are not known, the prisoner should have the opportunity to
engage in limited discovery to ast@n theidentity of those defendant®adriguez v. Plymouth
Ambulance Sery577 F.3d 816, 832 (7th Cir. 2009)In this casethe Wardenof Menardis

being addeds a defendartb carry out any injunctive relief that@dered He or sheshallalso

be responsible for responding to dmvery aimed at identifying thisinknown defendant.
Guidelines for discovery will be set by the United States Magistrate Judgee the name of
Menard’s Medical Directoris dismvered, Plaintiff shall file a Motion to Substitute thewly
identified defendant in place of the general designatiotihhe @se caption an@omplaint.

Pending Motion

Plaintiff's Motion for Recruitment of Counsel (Doc. 2) shall REFERRED to United

States Magistrate Jud§tephen C. Williamsfor a decision.
Disposition

The Clerk isDIRECTED to ADD as a defendant in CM/ECthe WARDEN OF
MENARD, in his or her official capacity only, for the purpose of carrying out any itigac
relief that is orderecand responding to discovery aimed at identifying the prison’s medical
director by name.

The Clerk is alsoDIRECTED to ADD as a defendant in CM/ECF the lllinois
Department of Corrections.

IT IS HEREBY ORDERED that, for the reasons stated abd®®UNT 1 shall proceed
against DefendantsDEATHROW, ALLSUP, KROUSY, COWAN, KNAUER, the
MEDICAL DIRECTOR OF MENARD , and thewWARDEN OF MENARD (official capacity

only).

IT IS FURTHER ORDERED that COUNT 2 shall proceed against tHeLINOIS



DEPARTMENT OF CORRECTIONS . This claim is considereBISMISSED with prejudice
against DefendantbEATHROW, ALLSUP, KROUSY, COWAN, KNAUER, and the
MEDICAL DIRECTOR OF MENARD .

IT IS ORDERED that as toCOUNTS 1 and 2, Plaintiff has mither sought or been
granted leave to proceead forma pauperisn this action, andhie Court will not automatically
appoint the United States Marshal to effect menof process uponefendants. However, if
Plaintiff desires to request the appointment of the United Stateshiél to serve process o
these éfendants, Plaintiff shall file a Motion for Service of Process at Governmeperise,
within 35 days of the date of entry of this ard@he Clerk of Court iDIRECTED to mail to
Plaintiff the Court’'s Pro Se Litigant Guide, containing forms and instructiongiling said
motion.

If Plaintiff does not timely file aMotion for Service of Process at Governmerpénse,
it shall be Plaintiff's responsibility to hawdefendantDEATHROW, ALLSUP, KROUSY,
COWAN, KNAUER, the MEDICAL DIRECTOR OF MENARD (once identified),the
WARDEN OF MENARD (official capacity only) and thelLLINOIS DEPARTMENT OF
CORRECTIONS servedwith a summons and copy of the Complaint pursuant terfdeRule
of Civil Procedure 4.Plaintiff is advised that only maon{party may serve a summonSeeFeD.
R.Civ. P. 4(c)(2).

If Plaintiff requests the appointment of the United States Marshal, th& GfleCourt
shall prepare a summons and copies ofGbmplaint and thidMemorandum and Order for each
defendant, and shall forward the same to theddinStates Marshal for servic#. Plaintiff does
not file aMotion for Service of Process at Government Expense within 35 days as ordered, the

Clerk shall hen prepare a summons for each defendant, and shall forward the summonses and
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sufficient copiesf the Gmplaint and this Memorandum and Order to Plaintiff so thahag
have defendastserved.

Plaintiff is ORDERED to serve upon defendants or, if@ppearance has been entered by
counsel, upon that attorney, a copy of every pleading or other document submitted for
consideration byhis Court. Plaintiff shall include with the original paper to be filed a certificate
stating the date that a true andrect copy of the document was mailed to each defendant or
defendant’s counselAny paper received by a district judge or magistrate judge which has not
been filed with the Clerk or which fails to include a certificate of service willisreghrded by
the Court.

IT IS FURTHER ORDERED that, with respect to aefendant who no longer can be
found at the work address provided by Plaintiff, if the United States Marshal is agptont
serve process pursuant to a motion by Plaintiff, the employer shall furnidbnttesl States
Marshal with the dfendant’s current erk address, or, if not known, the defendant’s-lastwn
address. This information shall be used only rfeeffecting service of process.Any
documentation of the address shalretained only by the Marshahddress information shall
not be maintained in the court file or disclosed by the Marshal.

Defendants areORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this act®REFERRED to United States Magistrate
JudgeStephen C. Williamsfor further pretrial proceedingsincluding a decision on Plaintiff's
Motion for Recruitment of Counsel (Doc. 2) and a plan d@covery aimed at identifying

Menard'sMedical Director
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Further, this entire matter BEFERRED to United States Magistrate Judgélliams
for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 63&(ald all the
parties consent to such a referral.

Plaintiff is ADVISED that he is under a continuing obligation to keep the Clerk of Court
and each opposing party informed of any change in his address; the Court will not indtéypende
investigate his whereabout$his shall be done in writing and not later thardays after a
transfer or other change in address occurs. Failure to comply with this dfd=use a delay in
the transmission of court documents and may result in dismissal of this actigrarorof
prosecution.SeeFeD. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: January 12, 2017

s/ MICHAEL J. REAGAN

Chief Judge
United States District Court
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