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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

RONNIE PARNELL ,
N56008,

Plaintiff,
CaseNo. 16€v-1144NJR
VS.

J. LASHBROOK,
WEXFORD HEALTH SOURCES, INC,,
DR. SCOTT,

SGT. CHAPMAN,

LT. PIERCE,
COUNSELOR LANDIS,
NURSE PEEK,

C/O SMITH,

OFFICER DUDEK,
WARDEN HODGES,
LOVE,

JOHN DOE, 1,

JOHN DOE, 2,

JANE DOE, 1,

JANE DOE, 2,

JANE DOE, 3, and
JANE DOE, 4,

N N N N N N N N N N N N N N N N N N N N N N N N N

Defendants.

MEM ORANDUM AND ORDER

ROSENSTENGEL, District Judge:

Now before the Court for consideration is the First Amended Complaint (Dote®pfi
Plaintiff Ronnie Parnellan inmate who is currently incarceratedPimckneyville Correctional
Center(“Pinckneyville”). Plaintiff filed this civil rights action pursuant td2U.S.C. 81983 in
order to address constitutional violations that occurred at Lawrence CoraécGamter

(“Lawrence”) and Pinckneyville.
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The original Complainhdid not survive screening and was dismissed without prejudice on
February 15, 2017. (Doc. 8plaintiff was granted leave to-fead his claimsand hetimely
filed a First Amended Complati on March 1, 2017. (Doc. 9). The First Amended Complaint
now before the Court for a preliminary review pursuant to 28 U.S.C. § 1915A, which provides:

(a) Screening— The court shall review, before docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil action in avhic
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or
(2) seeks monetary relief from a defendant who is immune

from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law oradh”’fa
Neitzke v. Williams, 490 U.S. 319, 325 (198%rivolousness is an objective standard that refers
to a claim that any reasonable person would find meritlesesy. Clinton, 209 F.3d 1025, 1026
27 (7th Cir. 2000)An action fails to state a claim uparhich relief can be granted if it does not
plead “enough facts to state a claim to relief that is plausible on its &k Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007The claim of entitlement to relief must cross “the line
between possibilityand plausibility.”Id. at 557.At this juncture, the factual allegations of the
pro se complaint are to be liberally construegte Rodriguez v. Plymouth Ambulance Serv., 577
F.3d 816, 821 (7th Cir. 2009).

As a part of screening, the Court is allowed to sever unrelated claims agaiesndiff
defendants into separate lawsuiise George v. Smith, 507 F.3d 605, 607 (7th Cir. 2007).

Severance is important, “not only to prevent the sort of morass” produgadItinclaim, multi

defendant suits “but also to ensure that prisoners pay the required filingufesks” the Prison



Litigation Reform Act.Id. In this action, Plaintiffs claims pertaining t@vents occurring at
Lawrenceare unrelated tdiis clains that arose at Pinckneyville. Therefore, consistent with
George, these claims will be sewved into new case, givesn new case number, and assessed
separate filing feé

The First Amended Complaint

Lawrence

In 2011, while incarcerated at Lawrence, Pifintjured his hip during a game of
handball.(Doc. 9, p. 6. He was examined by John Doe 1, a physician employed by Wexébrd.
John Doe 1 misdiagnosed Plaintiff as suffering from arthritis. (Doc. 9, {fp. Brom 2011
through 2012, Plaintiff was vexamined by John Doe 1 every two weeks. (Doc. 9)During
these examinations, John Dbdailed to identify his mistaken diagnosis and continued to opine
that Plaintiff was suffering from arthritisd. The misdiagnosis resulted in pain and sufferirsg, a
well as he loss of bone. ((Doc. 9, p. 8e also (Doc. 91, pp. 12, indicating that Plaintiff is in
severe pain and in a wheel chair)).

A grievance attached to the First Amended Complaint suggests that, as lo204&;
Plaintiff had been seen by outside physicians at the University of IllinoistaadJniversity of
St. Louis” (Doc. 91, pp. X2). The grievance indicates that Plaintifhs suffering from an
infection and at risk of needing a hip replacemkht.

In December 2012, Plaintiff was examined by an outside physician at a hospital in St.

Louis, Missouri. (Doc. 9, p. 7). That physician conducted an examination and performed a

! In dismissing the original Complaint, the Court noted that Plaiicribed events occurring at Lawrence but did
not appear to be asserting any claims pertaining to those eletéad, the information regarding Lawrence was
offered as background imfmation.Accordingly, the Court did not interpret the original Cdant as asserting any
claims against officials at Lawrenc&he Court advised Plaintifhowever, thato the extent he intended to bring
any claims pertaining to events occurring a@wence, those claims were unrelated to the events occurring at
Pinckneyville and would need to be pursued in a separate g@mn.8, p. 5).



biopsy. Id. The examination and biopsy revealed that Plaintiff wafering from a festering
infection causing hip deteriorati@nd not arthritisid. On January 3, 2013, Plaintiff underwent
hip replacement surgeryd. After completing surgeryPlaintiff was instructed regarding the
importance of exerciséd.

On or about February 15, 2013, an unidentified male physician provided Plaintiff with a
medicd permit, authorizing him to use a cane indefinitdly. The physician also prescribed
physical therapy(Doc. 9, p. 8). On or about March 2, 2013, Plaintiff attended a physical therapy
session with an unidefied female physical therapigt.

Plaintiff considered filing a lawsuit regarding his higuny and initial misdiagnosidd.

On October 25, 2014, Plaintiff asked John Doe 2 for information about filing a grievance and
civil suit pertaining to the misdiagnosisl. John Doe 2old Plaintiff that if he filed a grieance

or pursued a civil action, heould be punished with the loss of gettie credit 1d. As a result

of this threat, Plaintiff did not file a grievance or pursue a civil action until. mdwPlaintiff
further contends that the conduct of John Doe 2 amounts to discrimination because Jols Doe 2
white and Plaintiff is black and ah his interaction with John Doe 2 somehow led to Plaintiff
being transferred tBinckneyville.ld.

Pinckneyville

In February 2015, Plaintiff was transferred to Pinckneyvlilie.He was housed in the
segregation unit in a cell with a healthy inmate.Chapman was responsible for Plaingftell
placementld. From February 2015 through April 2015, Scdtine Does 1 through 3, Chapman,
and Pierceinterfered with Plaintiffs ordered medical treatment, including access to patient

education and physical therapy. (Doc. 9, p. 9). These Defendants also exposed Plaintiff to “an



ongoing unnecessary risk to future serious physical and mental harm from [Péamddithy
cellmate].”ld.

In April or May 2015, Plaintiff spoke with Landi, a counselor at Pinckiieyvand
sought information pertaining to filing a grievance and lawsdit_andi threatened Plaintiffd.

Landi indicated that if Plaintiff filed a grievance or pursued a lawsuit, he woulddzed like a
troublemaker living a disadvantaged life without commissary, law library, and therapy or
disabled recreation in gymld. From April 2015 to the present, all of Plaint#frequests for
grievance slips and to visit the law libramave been ignored. Also, with one exception in
February 2017, Plaiiff 's requests for physical therapy have been igndced.

On April 12, 2016, Smith (a correctional officer), Peek (a nurse), and Jane Doe 4 (a
nurse) confiscated Plaintiff cane, interfering with a prescribed course of treatment. (Doc. 9,
p. 10). On April 25, 2016, Plaintiff fell in the shower and injured his fintggerPlaintiff contends
he fell because his cane had been confiscéded.

In October 2016, Plaintiff was reassigned from housing unit 2D to housing unit 3A, cell
64. Id. The newly assigned cell was the last cell down a long gallery on the seconddloor.
Plaintiff complained to Dudek, a correctional officer, about his hip replacerd. Dudek
disregarded Plaintif6 complaint and ordered Plaintiff to carry his own mattresbeavy
property box, and a fan up the stairs to his new kklAdditionally, Dudek directed Plaintiff to
take the top bunKd. After two days, Plaintiff was transferreddanew cell (described as “house

one A386). Id. Plaintiff filed a grievance regairtyy this incident on October 29, 2016. (Do€l,9

pp. 3-4).



Claims Pertaining to Wexford, Hodges, Lashbrook, and Love

On Page 11 of the First Amended Complaint, Plaintiff includes a paragraph thé& direc
generic and conclusory allegations against Hed@ermer warden of Lawrence), Lashbrook
(former warden of Pinckneyville), Love (assistant warden at Pinckneyvil@ec¢tvely the
“Supervisory Defendants”), and Wexford (a private corporation contracted to run ttechesl
unit at Lawrence and Pinckyville). Plaintiff generally alleges that these Defendants are subject
to liability for (1) failing to implement a policy that would prevent unconstitutional behavior on
the part of medical staff; (2) supervising employees who mishandled and/or ignaiedf/
medical records and grievances; and (3) failing to intervene in Plantificonstitutional
treatment.
Request for Relief

Plaintiff seeks monetary damagég®oc. 9, p. 13).Plaintiff also indicates that he is
seeking, without further explanation, “injunction & nominal & declaratory relief. The Court
construes the latter as a request for injunctive relief at the close of the case and as bsing relat
to the claims that arose at Pinckneyville, where Plaintiff is currently incagderdhe Court
notes, however, that it is unclear precisely what Plaintiff is requestingegfect to his request
for injunctive relief.

Discussion

To facilitate the orderly management of future proceedimgghis case, and in
accordance with the objectives of Federal Rules of Civil Procedure 8(e) and the(iQourt
deems it appropriate to organize the claims in Pldistiffirst Amended Confgint into the
following counts.The parties and the Court wilse these designations in all future pleadings

and orders, unless otherwise directed by a jadafficer of this Court. Any other claim that is



mentioned in the First Amended Complaint but not addressed in this Order shouolislokered

dismissedvithout prejudice as inadequately pled underTiwembly pleading standard.

Count 1—-

Count 2 —

Count 3—

Count 4 —

Count5 —

Count 6 —

Count7 —

Count 8 —

Count 9—

Count 10 —

Count 11 -

Count 12 —

Eighth Amendment deliberate indifference claim agaiosin Doe
1 for his treatment of Plaintif§ hip injury.

First and/or Fourteenth Amendment access to the courts claim
against John Doe 2.

First Amendment prior restraiotaim againsfiohn Doe 2
Fourteenth Amendment equal protection claim against John Doe 2.

Eighth Amendment dederate indifference claim against Scott,
Jane Does 1 through 3, Chapman, and Pierce for denying Plaintiff
access to a physical therapist and patient education, contrary to
existing medical orders, between February 2015 and April 2015

Eighth Amendment deliberate indifference claim against Scott,
Jane Does 1 through 3, Chapman, and Pierce for exposing Plaintiff
to an ongoing risk of future physical and mental harm from
Plaintiff s healthy cellmate between February 2015 and April
2015.

First Amendment retaliation claim against Landi.

First and/or Fourteenth Amendment access to the 'soaldim
against Landi.

Eighth Amendment deliberate indifference claim against Smith,
Peek, and Jane Doe 4 for confiscatiigintiff' s cane on April 12,
2016.

Eighth Amendment deliberate indifference claim against Dudek
for his conduct in October 2016 when he transferred Plaintiff to a
new cell assignment.

Eighth Amendment cruel and unusual punishimgaim against
Dudek for his conduct in October 2016 when he transferred
Plaintiff to a new cell assignment.

Constitutional claims againsHodges, LashbrooklLove, and

Wexford for (1) failing to implement a policy that would prevent
unconstititional behavior on the part of medical staff;
(2) supervising employees who mishandled and/or ignored



Plaintiffs medical records and grievances; and (3) failing to
intervene in Plaintif6 unconstitutional treatment.

Dismissal of Count 12

Plaintiff generally alleges thatvexford and the Supervisory Defendaate subject to
liability for (1) failing to implement a policy that would prevent unconstitutional behavior on the
part of medical staff, (2) supervising employees who mishandled ramgfiored Plaintiffs
medical records and grievances; and (3) failing to intervene in Plantificonstitutional
treatment.

Respondeat superior liability does not apply to private corporations or supervisory
officials under § 1983erez v. Fenoglio, 792 F.3d 768, 781 (7th Cir. 2013)kander v. Village
of Forest Park, 690 F.2d 126, 128 (7th Cir. 1982). Moreover, the denial of a grievance or the
rejection of a letter by a prison official, standing alone, is generally not enough to viwate
United Stées ConstitutionSee, e.g., George v. Abdullah, 507 F.3d 605, 609 (7th Cir. 2007)
(“Ruling against a prisoner on an administrative complaint does not cause or certivilié
violation.”); Owensv. Hinsley, 635 F.3d 950, 953 (7th Cir. 2011) (“[T]heegiéd mishandling of
[a prisoner’s] grievance by persons who otherwise did not cause or participatesimdénkying
conduct states no claim.”). Accordingly, allegations that Wexford Hrel Supervisory
Defendantsare vicariously liable for an employséfailure to respond to a grievance state no
claim.

Plaintiff also alleges that Wexford and the Supervisory Defendants are subjalbility
for failing to implement policies that would prevent constitutional violatiddkegations that
senior officials wee personally responsible for creating the policies, practices and custaims
caused a constitutional deprivation carbstantiate a §983claim. See Doyle v. Camelot Care

Centers, Inc., 305 F.3d 603, 615 (7th Cir. 2002). Likewise, a corporate entitynour liability



in a civil rights action where it established a policy that directly caused theitetoisal

violation. See Woodward v. Corr. Med. Serv. of Ill., Inc., 368F.3d 917, 927 (7th Cir. 2004n

this case, however, Plaintiff's allegationspertaining to failure to implement a policgre

conclusory andlo not meet the pleading standards set fortfiwombly and Federal Rule of
Proedure 8 See Twombly, 550 U.S. at 555.

Finally, Plaintiff contends that Wexford alodthe Supervisory Defendanare subject to
liability for failing to stop “unconstitutional treatmenfThe Seventh Circuit has recognized that
a prison official may be liable if an inmate tells the official of an ongoing megirodlem that is
not being treated and the official does nothige Perez v. Fenoglio, 792 F.3d 768, 782 (7th
Cir. 2015). Plaintiffs vague and generic allegation fallsghort of stating such a claim.

For the reasons discussed above, Count 12 shall be dismissed without prejudice for
failure to state @laim. Additionally, the Court notes(1) Wexford shall be dismissdtbm this
actionwithout prejudice because Count 12 is the only count directed against it; (2) Hodges and
Lashbrook shall be dismissed from this action without prejudice because Count 12 is the only
count directed against them and because neither Defendant is an appropriatecaffaiiy
defendant and (3) Love, in his individual capacityjs dsmissedfrom this actionwithout
prejudicebecause Count 12 is the only count directed againsthomever, Loveshall remain
in this action in his official capacity for the purpose of addressing amgdtiye relief that might

be granted with respeat Pinckneyville and/or to facilitatdiscovery pertaining to unidentified

2 As previously noted, Plainti§ First Amended Complaint includes a generic request fandtiye relief. The
Court has interpreted this request as one for injunctive relief at the alabe case and as being related to
Plaintiff's Pinckneyville claims. Additionally, Plainti§ claims pertaining to Pinckneyville and Lawrence involve
unidentified parties. As former wardens, neither Defendant ippmopriate official capacity defendant with respect
to these issues.



Pinckneyville Defendantslf Love is unable to fulfill his official capacity duties, a more
appropriate official capacity defendant may be substituted in his stead.
Severance

Plaintiff’s remaining claimgall into two distinct groups. The first set cfims (Counts 1
through 4 arose during Plaintifé incarceration aLawrencefrom 2011 until approximately
January 2015. The second set of claims (Counts 5 through 11) arose Biaingff’'s
incarceration aPinckneyvillefrom February 2015until the presentPlaintiff brings these two
sets of claims against different defendants, and the claims are unrelatedaiootimer. As such,
Counts 1 through 4 and Counts 5 through 11 belomgo separate actions.

The more recent claimghat arose during Plainti incarcerationat Pinckneyuville
(Counts 5 through J)Xshall be severed into a separate case pursu@abtge v. Smith, 507 F.3d
605 (7th Cir. 2007). Iseorge, the Seventh Circuit Court of Appeals emphasized that unrelated
claims against different defendants belong in separate lawislitBhis is “not only to prevent
the sort of morass” produced by mwdtaim, multidefendant suits, “but also to ensure that
prisoners pay theequired filing fees” under the Prison Litigation Reform Agtorge, 507 F.3d
at 607 (citing 28 U.S.C. § 1915(b), (gfee also Owens v. Godinez, No. 15-3892, 201 AVL
2655424(7th Cir. June 20, 2017) (strongly encouraging district courts to enforcérdlogwa of
George). Claims against different defendants, which do not arise from a single transaction o
occurrence or a series of related transactions or occurrences and do not share a c&stinon g
of law or fact, may not be joined in the same lawsuit.F&eeR. Civ. P.20(a)(2). Prisoners who
file “buckshot complaints” that include multiple unrelated claims againstrdiit individuals
should not be allowed to avoid “risking multiple strikes for what should have been several

different lawsuits. Turley v. Gaetz, 625 F.3d 1005, 1011 (7th Cir. 2010). The Court has broad

10



discretion when deciding whether to sever claims pursuant to Federal Rule ofrGretitre 21
or to dismiss improperly joined defendarfise Owens v. Hinsley, 635 F.3d 950, 952 (7th Cir.
2011);Ricev. Sunrise Express, Inc., 209 F.3d 1008, 1016 (7th Cir. 2000).

Consistent withGeorge and Federal Rule of Civil Procedure 21, the Court shall sever the
Pinckneyuvilleclaims {.e.,, Counts 5 through JlagainstDr. Scott, Sgt. Chapman, Lt. Pierce,
Counselor Landis, Nurse Peek, C/O Smith, Officer Dudek, I(ovéis official capacity) and
Jane Does 1 throughidto a new case. A new case number will be assigned to the severed case,
and a separate filing fee will be assessed. The severed case shall undergoapyetaaiew
pursuant to 8 1915A. The oldeawrenceclaims (.e., Count 1through 4 against John Doe 1
and John Doe &hall remain in this action and will be screened below.

Merits Review Under 28 U.S.C. § 1915A

Counts 1 through dre the only claims thaemainin this case pursuant to the severance
order.These claims amneow subject to preliminary review under 8 1915A.
Count 1-Deliberate Indifferenceas to John Doe 1

Deliberate indifference tb serious medical needs of prisoners constitutes the
‘unnecessargnd wanton infliction of pain. proscribed by the Eighth AmendmenE&telle v.
Gamble, 429 U.S. 97, 104 (1976J.0 state a claim, a prisoner must show that: (1) he suffered
from an objectively serious medical need; and (2) state officialedawith deliberte
indifference to the prisoner medical need, which is a subjective staddFarmer v. Brennan,

511 U.S. 825, 834 (1994¢hapman v. Keltner, 241 F.3d 842, 845 (7th Cir. 200Deliberate
indifference to a serious medical need can beifested by “blatantly inappropriate” treatment,
Greeno v. Daley, 414 F.3d 645, 654 (7th Cir. 2005), or by “woefully inadequate action,”

Cavalieri v. Shepherd, 321 F.3d 616, 624 (7th Cir. 2003),vasll as by no action at alDelaying

11



treatment may constitute deliberate indifference if such delay exacerbaeadjtiny or
unnecessarily prolonged an inmat@ain.” Gomez v. Randle, 680 F.3d 859, 865 (7th Cir. 2012)
(internal citations and quotations omitte@ee also Farmer v. Brennan, 511 U.S. 825842
(1994);Perez v. Fenoglio, 792 F.3d 768, 7#78 (7th Cir. 2015)However, nedical malpractice
mere disagreement with a do¢eomedical judgmentnadvertent error, and negligence do not
amountto deliberate indifferencé&stelle, 429 U.S. at 10@erry v. Peterman, 604 F.3d 435, 441
(7th Cir. 2010);Duckworth v. Ahmad, 532 F.3d 675, 679 (7th Cir. 200&reeno, 414 F.3d at
653.

In the present casBlaintiff clearly alleges the existence o$uafficiently serious medical
condition. Thus, theobjectie component of his Eighth Amendment claisnmet A close
guestion is posed as to whether his allegations establish the subjectivaenenmpecause the
plaintiff received some medical care but disputes the adequacy of thaNoaetheless, for
purposesf the initial review, the allegations of delayed treatment that may hawerbsted
Plaintiff' s injury and/or unnecessarily prolonged Plairgifpain state a plausible deliberate
indifference claimlt may turn out thalohn Doe 1s actions amounted, in whole or in part, to no
more than negligenaar an inadvertent error, but at the screening stage, the Court cannot say this
with certainty. As a resulCount 1 shalproceed.

One final comment is warranted regaglithe statute of limitationg.he Fird Amended
Complaint suggests that Counaidcrued in January 2013, when Plaintiff received treatment for

his hip infection in the form of surgefyThis actionwas not filed until October 172016—

3 See Jervis v. Mitcheff, 258 F. Appx 3, 5-6 (7th Cir. 2007Y “Deliberate indifference to a serious medical need is a
continuing violation that accrues when the defendant has notice of the untreatition and ends only when
treatment is provided or the inmate is releagdditing Heard v. Sheahan, 253 F.3d 3@&, 318-19 (7th Cir. 2001)).

12



nearly two years too lafeThus, there are questions witgard to the timeliness of this action.
The statute of limitations is an affirmative defenfiowever, andt screeningshould only be a
basis forsua sponte dismissal when the plaintif submissions reveal an airtight deferfse
Richards v. Mitcheff, 696 F.3d 635, 637 (7th Ci2012);Logan v. Wilkins, 644 F.3d 577, 582
(7th Cir. 2011). Here, Paintiff contends he did not pursue his deliberate indifference claim
because of John Do€ S2threatened retaliation (the unjustified revocation of good conduct
credit) Under lllinois law, the limitations period may be tolled for equitable reassnsh as
when filing has been delayed “in some extraordinary wa@lay v. Kuhl, 727 N.E.2d 217, 223
(1. 2000)> At this time, the Court makes no comment on wheteguitabé tolling is
appropriate here. ButonsideringPlaintiff's allegations pertaining to John Doe 2, the Court
cannot conclude that Plainti§f submissions reveal an airtight statute of limitations defense.
Accordingly, theCourt will refrain from addressing the timeliness of Plairgifomplaint with
respect to the statute of limitations until such time as this issagsed by ®efendant.
Count 2— Access to the Courts as to John Doe 2

Prisoners have a fundamental right of meaningful accete toourtsBounds v. Smith,

430 U.S. 817 (1977). Without a right of access to the courts, all other rights an innyate ma

* The applicable statute of limitations for a Secti®83 constitutional tort claim arising in lllincis two yearsSee
Wallace v. Kato, 549 U.S. 384, 387 (2007)urley v. Rednour, 729 F.3d 645, 651 (7th Cir.2013).

® In addition, thetwo-year period is tolled while the prisoner exhausts the adminigtrgtievance procesdohnson

v. Rivera, 272 F.3d 519, 5222 (7th Cir. 2001)State, rather than federal, doctrine of equitable tol{jogerns
cases,” where the statutelimhitations is borrowed from state lashropshear v. Corporation Counsel of the City of

Chicago, 275 F.3d 593 (7th Ci2001).

® For a thorough discussion of whether threatened retaliation can siststaguitable tolling in the context of
§ 1983 prisoer litigation,see Davis v. Jackson, 2016 WL 5720811, *8L1 (S.D. New York, Sept. 30, 2016) (after
evaluating authority from several jurisdictions, the district court caleclu'that in the prison context, reasonable
fear of retaliation may be sufficiertb constitute extraordinary circumstances warrantingitagle rolling,
particularly if the person threatening retaliation is a defendiaahother official who could be or was influenced by
a defendant.”) .

13



possess are illusory, being “entirely dependent for their existence on the whaprice of the
prison warden.Jenkins v. Lane, 977F.2d 266, 268 (7th Cir. 1992) (quotidglams v. Carlson,

488 F.2d 619, 630 (7th Cit973));DeMallory v. Cullen, 855 F.2d 442, 446 (7th Cit988). The
right to access the courts is violated when a prisoner is deprived of suchaautesffers actual
injury as a resultLewis v. Casey, 518 U.S. 343, 350 (1996). To state a claim, a plaintiff must
explain “the connection between the allegedalesf access to legal materials and an inability to
pursue a legitimate challenge to a conviction, sentence, or prison condi@ohg.\. Downey,

561 F.3d 664, 671 (7th Cir. 2009) (internal quotation and citation omitted); aGcaydrdo
Palma v. Martinson, 622 F.3d 801, 805-06 (7th Cir. 2010).

According to the First Amended Complaint, John Do¢old Plaintiff he woutl be
punished with loss of good conduct credit if he filed grievances or pu@uiéditigation
pertaining to tke treatment of his himjury. It is not entirely clear whetherverbal threat, such
as the om at issue herecan substantiate & 1983 access to the courts cldirm 1993, the
Seventh Circuit brieflyfouched on the issue in an unpublished opinion involving verbal threats
directed at an inmate law clerRride v. Holden, 1 F.3d 1244 (unpublished table opinion) (7th
Cir. 1993). InPride, the plaintiff alleged that “verbal criticism and threatened retaliation
regarding his activities as an inmate Jal@rk and his assistance ather inmates in preparation

of legal documents violated his First Amendment rights of expression, of dssgcénd of

" There is some authority, from other cirsisuggesting that threats from prison officials can state a viable access
to the courts claimSee Hudspeth v. Figgins, 584 F.2d 1345, 1347 (4th Cir.1978) (threatening prisoner with bodily
harm stated a cause of action because it was possible thtateahewas intended to limit the prisoteeright of
access to the courtd)amar v. Seele, 693 F.2d 559, 562 (5th Cir. 1982); (“The right of access may be tortiously
impinged by threats, in turn triggered by efforts at court acce€atpbell v. Beto, 460 F.2d 765, 768 (5th Cir.
1972) (“[P]risoner access to the courts is not to be curtailed orctedtriby threats, intimidation, coercion or
punishment.”).In Inada v. Sullivan, the Seventh Circuit indicated that a police offisethreat to deport an
individual if he brought suit against the officer for false arrest ttdte a viable § 1983 claim because the alleged
conduct “may constitute an interference with [the pifiirs] rights to use the courts and to petition the government
for redress of gevances.’523 F.2d 485, 489 (7th Cir. 1979).is uncleay howeverwhether the same reasoning
would be applicable in the context of § 1983 presditigation.

14



access to the courtslt. at *3. In rejecting the plaintifs access to the cotstclaim, the
Appédlate Court explained:

To state a violation of the right of access to courts, a plaintiff must allege that his

access to legal materials or assistance was substantially limited and that some

detriment was sufferedlenkins v. Lane, 977 F.2d 266, 268 (7th Cir.1992).

Neither detriment or limitation in accessing legal materials is alleged, rather Pride

claims only that he was inhibited from freely exercising his right of access to the

courts out of fear of retaliation. Because he has not alleged a cognizable violation,

his claim fails. The failure of mere verbal threats to substantiate a deprivation of

the right of access to courts also extends to Rridaim that fear of retaliation

hindered his advocation on behalf of other inmates.

In this case, a more fully developed record is necessary to determine whether Plaintiff
can allege a cognizable violation. In particular, it is unclear whethesatimglained of conduct
caused a hindrance with respect to Couriskuming without deciding that a verbal threat can
support an accegss the courts claim, Count 2 shall receive further review to allow for a more
fully developed record.

Count 3—Prior Restraintas to John Doe 2

In Bridges v. Gilbert, 557 F.3d 54X7th Cir. 2009), the Seventh Circuit indicated that
threatening to file a grievance or a lawsuit is not a protected First Amendmeity actd/ thus,
cannot substantiate a retaliation claioh.at 555.(“But it seems implausible thatthreat to file a
grievance woulditself constitute a First Amendmeptotected grieance.”)(emphasis in
original). Several months latem Fairley v. Andrews, 578 F.3d 518 (7th Cir. 2009), the Seventh
Circuit considered a related but distinguishable issue involving state actorshvdaert
penalties in an effort to deter future speech.

In Fairley, the plaintiffs (prison guards) brought a 8§ 1983 retaliation claim alleging that

they were bullied and threatened (by other guards) in order to prevent thiff pdafinom

testifying in a prisner’s civil rights lawsuit.ld. at 524. The defendant guards argued, and the

15



district court agreed, that the plaintiffs did not experience retaliation betteueeats preceded
the plaintiffs testimony. In overturning this portion of the district dbsidecision, the Sewéh
Circuit explained
The Constitution prevents governmental actors from forbidding, or penalizing,
speech that is protected under the first amendment. Penalties that follow speech
are forbidden. This includes, but certainly is hmited to, reactions to what has
already been said. (Of course, the sanction or threat must be serious enough to
deter an ordinary person from speaking.) But threats of penalties also are
forbidden. Thdts why it can be misleading to speak of “retaliatias the basis of
a suit. The word implies that threats domatter, and the district court here was
misled.
Threatening penalties for future speech goes by the name “prior restraint,” and a
prior restraint is the quintessential fiesnendment violatianndeed, for a time it
appeared that prior restraints were the only actions forbidden by the first
amendment. Later cases have held that penalties for completed speech also violate
the Constitution, but this development does not suggest that onhspgmesh
penalties now matter.
Id. at 525. (internal citations omitted). The Appellate Court went on to explain that it is more
accurate (and less confusing) to apply the prior restraint label to such claims dasdopp
retaliation).ld. Regardless of theetm usedfairley clearly provides that the First Amendment
protects “speakers from threats of punishment that are designed to discouragsdedch.1d.
Here Plaintiff alleges he was threatened with the unjustified revocation of good conduct
credit n effort to deter Plaintiff from filing a lawsuit. Accordinglihe Court finds that Plaintiff
has stated a plausible First Amendment claim for prior restraint that iSextffad the screening
stage. The Court notes, however, that in order to mairtiarckaim, Plaintiff will have to meet

the additional requirements (causation and proof of damages) discusseden

Accordingly, Count 3 shall receive further review.
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Count 4— Equal Protection as to John Doe 2

Plaintiff contends that John DoésZonduct amounts to discrimination because John Doe
2 is white and Plaintiff is blackPlaintiff also alleges that because of his interaction with John
Doe 2,Plaintiff was transferred to Pinckneyville

Racial discrimination by state actors violates thqual Protection Clause of the
Fourteenth Amendment unless it is narrowly tailored to serve a compelling stasstirgese
DeWalt v. Carter, 224 F.3d 607, 618 (7th Cir. 2000). To state an equal protection claim, a
plaintiff must show that he is a membsra protected class and that: (1) he is similarly situated
to members of the unprotected class, (2) he was treated differently than sevhitbe
unprotected class, and (3) the defendant acted with discriminatory {Bteat.v. Amesqua, 212
F.3d 358, 370 (7th Cir. 2000).

Alleging that John Doe 2 is white and Plaintiff is black does not allege that Plaiasff
treated differently or that John Doe 2 was motivated by discriminatory bias. AnglgrdCount
4 shall be dismissed without prejudice fordad to state a claim.

Identification of Unknown Defendant

Plaintiff shall be allowed to proceed with Count 1 (as to John Doe 1) and Count 2 (as to
John Doe 2). iese defendantaust be identified with particularityhowever before service of
the Complaint can be made on them. Where a prissn@mplaint states specific allegations
describing conduct of individual prison staff members sufficient to raise a ctinsiE claim,
but the names of those defendants are not known, the prisoner should have the opportunity to
engage in limited discovery to ascertain the identity of those defen®adtsguez v. Plymouth
Ambulance Serv., 577 F.3d 816, 832 (7th Cir. 2009). Accordingly, Nicholas Lamhis official

capacity as Warden of Lawrenahall beadded to the docket for the purpose of identifylogn
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Doe 1 and John Doe .2Lamb shall be responsible for responding to discovery aimed at
identifying these unknown defendants. Guidelines for discovery will be set by the United States
Magistrate JudgeOnce thenames of the unidentified defendants discovered, Plaintiff shall

file a motion to substitute the newly identified defendant in place of theigetesignation in

the case caption and throughout tbenplaint.

Pending Motions

Plaintiff has fied a Motion forRecruitmentof Counsel. (Doc. 10 This motion shall be
REFERRED to United States Magistrate Judgenald G. Wilkerson for disposition.
Disposition

Dismissal of Count 12

IT IS HEREBY ORDERED that COUNT 12 is DISMISSED without prejudice for
failure to state a claim. In relation to the dismissaCOUUNT 12, WEXFORD, HODGES, and
LASHBROOK are DISMISSED from this action without prejudice. AdditionallyOVE (in
his individual capacity) i®ISMISSED from this action withouprejudice. LOVE shall remain
in the action in his official capacity onfgr the purpose of addressing any injunctive relief that
might be granted with respect to PinckneyvilBEOUNTS 5-11) and to facilitate discovery as to
any unknown Pinckneyville defendants.

Severance

IT IS FURTHER ORDERED that theremainingclaimsin COUNTS 5 through11
againstSCOTT, CHAPMAN, PIERCE, LANDIS, PEEK, SMITH, DUDEK, LOVE (official
capacity only)andJANE DOES 1through4, which are unrelated to the claiimsCOUNTS 1

through4 against DefendagtJOHN DOE 1 andJOHN DOE 2 are severed into a new case
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against DefendantSCOTT, CHAPMAN, PIERCE, LANDIS, PEEK, SMITH, DUDEK,
LOVE (official capacity only)andJANE DOES 1through4.

Newly Severed Case

The newly severed caséall be captionedRONNIE PARNELL , Plaintiff vs. DR.
SCOTT, SGT. CHAPMAN, LT. PIERCE, COUNSELOR LANDIS, NURSE PEEK, C/O
SMITH, OFFICER DUDEK, LOVE (Assistant Warderofficial capacity only, JANE DOE 1
(Nurse),JANE DOE 2 (Nurse),JANE DOE 3 (Nurse), andJANE DOE 4 (Nurse), Defendants.

The Clerk iSDIRECTED to file the following documents in the new case:

(1) This Memorandum and Order;

(2) The Original Complaint (Doc. 1);

(3) The Order Dismissing Original Complaint (Doc. 8);

(4) The First Amended Complaint (Doc. 9);

(5) TheMotion for Leave to Proceed in forma pauperis (Doc. 2);

Plaintiff will be responsible for an additional $400°Gling fee in the new case. The
claims in the newly severed case are subject to review under 28 U.S.C. § 1&5heafiew
case number and judge assignment are made. No service shall be ordered on the defendants in
the severed case until the 8 1915A review is completed. That case is also sulfjettier
severance, should the Court determine, as the case prate¢ddaintiff has improperly joined

parties and/or claims in the newly severed case.

8 Effective May 1, 2013, the filing fee for a civil case increased from $336.8200.00, bythe addition of a new
$50.00 administrative fee for filing a civil action, swit proceeding in a district court. See Judicial Conference
Schedule of FeesDistrict Court Miscellaneous Fee Schedule, 28 U.S.C. § 1914, No. 1l4gantitivho is granted
IFP status, however, is exempt from paying the new $50.00 fee.
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Merits Review of The Remaining Claims in This Case

IT IS HEREBY ORDERED that COUNT 1 is subject to further review against
DefendanttOHN DOE 1.

IT IS FURTHER ORDERED that COUNT 2 is subject to further review against
DefendanttOHN DOE 2.

IT IS FURTHER ORDERED that COUNT 3 is subject to further review against
DefendanttOHN DOE 2.

IT IS FURTHER ORDERED that COUNT 4 is DISMISSED without prejudice for
failure o state a claim.

FURTHER, the Clerk of the Court iDIRECTED to ADD NICHOLAS LAMB , in his
official capacity as Warden of Lawrence, for the purpose of identifgldgiN DOE 1 and
JOHN DOE 2 only.

FURTHER, in accord with the disposition of Count 12 as stated above, the Clerk of the
Court isDIRECTED to terminateWEXFORD, LASHBROOK, HODGES, and LOVE ° as
defendants in this action.

FURTHER, in accordance with the order of severance, the Clerk of the Court is
DIRECTED to terminate SCOTT, CHAPMAN, PIERCE, LANDIS, PEEK, SMITH,
DUDEK, andJANE DOES 1through4 as defendants in this action.

This case shall now be captiondRIONNIE PARNELL , Plaintiff vs.JOHN DOE 1,
JOHN DOE 2, and NICHOLAS LAMB (Warden Lawrence official capacity only,

Defendants.

° LOVE remains an official capacity defendant in the severed actign on
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Service shall not be made on the Unknown (John Doe) Defendatit such timeas
Plaintiff has identified thenby name in a properly filed motion for substitution of parties.
Plaintiff is ADVISED that it is Plaintiffs responsibility to provide the Court with the nanaad
service address for these individuals.

With respect taCOUNT 1, COUNT 2, andCOUNT 3 the Clerk of Court shall prepare
for LAMB : (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a Summons), and
(2) Form 6 (Waiver of Service of Summons). The ClerRIRECTED to mail these forms, a
copy of theFirst Amended Complainand this Memorandum and Order to Defendapla@ of
employment as identified by Plaintiff. If Defendant fails to sign and return #nigeNof Service
of Summons (Form 6) to the Clerk within 30 days from the date the forms werehseGtetk
shall take appropriate steps to effect formal service derdant, and the Court will require
Defendant to pay the full costs of formal service, to the extent authorized by thal Fades of
Civil Procedure.

If Defendant canot be found at the work address provided by Plaintiff, the employer
shall furnish theClerk with Defendant$ current work address, or, if not knownms lastknown
address. This information shall be used only for sending the forms as directed above or for
formally effecting service. Angocumentation of the address shall be retained onthdolerk.
Address information shall not be maintained in the court file or disclosed by the Cler

Plaintiff shall serve upon each defendant (or upon defense counsel once an apjgearance
entered) a copy of every pleading or other document submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating tteeaawhich a
true and correct copy of the document was served on the defendant or counsel. Any paper

received by a district judge or magée judge that has not been filed with the Clerk or that fails

21



to include a certificate of service will be disregarded by the Court.

Defendant $ ORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not waive filing a regdyrsuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
Judge Donald G. Wilkerson for further greal proceedings, including a decision on Plaiigiff
Motion for Recruitment of Counsel (Doc. )1®urther, this entire matter shall BEFERRED
to UnitedStates Magistrate Judge Donald G. Wilkerson for disposition, pursuant toRudeal
72.2(b)(2) and 28 U.S.C. § 636(d)all parties consent to such areferral.

If judgment is rendered against Plaintiff, and the judgment includes the paymestsof ¢
under Section 1915, Plaintiff will be required to pay the full amount of the costs, déspitet
that his application to proceedn forma pauperis has been grantedSee28 U.S.C.

8§ 1915(f)(2)(A).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and nahéate
7 daysafter a transfer or other change in address occurs. Failure to comply with grisvdlrd
cause a delay in the transmission of court documents and may result in dismissabofidhi
for want of prosecutiorSee FED. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: July 6, 2017

s/ Nancy J. Rosenstengel

NANCY J. ROSENSTENGEL
United States District Judge
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