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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

WALLY L. WEST,
No. N-28098,

Plaintiff,
Case No. 16-cv-1153-JPG
VS.

KEVIN CRIPPS,
RYAN CASTLEMAN,
CLAYTON CAIN,
CRAIG VIEIRA,
TYLER PARKER, and
JOHN DOE,

N N N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Wally L. West, annmate at Shawnee Correctional Center (“Shawnee”), brings
this action for deprivations dfis constitutional rights pursuant to 42 U.S.C. § 1983. (Doc. 15).
On July 19, 2015, Defendants executed a seaairant on Plaintiff'sproperty. Plaintiff
contends Defendants’ actions violated Weurth Amendment right and seeks monetary
damages. Plaintiff's current incarceration at Shesvappears to be on charges that are unrelated
to the search warrant at issuetie instant case. In connectiotiwthese claims, Plaintiff sues
Kevin Cripps (Detective, Maon County Sheriff's DepartmentRyan Castleman (Detective,
Marion County Sheriff's Departnmé), Craig Vieira (Police @icer, Marion County Sheriff's
Department), Clayton Cain (Sargent, Police €&iff Marion County Sheriff's Department), Tyler

Parker (Police Officer, Marion County ShergfDepartment), and John Doe (employee, Marion
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County Sherriff's Department, allegedly involved in executingstharch warrant on Plaintiff's
property).

The Amended Complaint is now before the G@dar a preliminary review pursuant to 28
U.S.C. § 1915A, which provides:

(a) Screening — The court shall review, before dmting, if feasible or, in any
event, as soon as practicalalfter docketing, a complaint ia civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or
(2) seeks monetary relief fromdefendant who is immune

from such relief.

An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”
Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousnesansobjective standard that refers
to a claim that any reasonable person would find meritlesesy. Clinton, 209 F.3d 1025, 1026-
27 (7th Cir. 2000). An action fail® state a claim upon which rdliean be granted if it does not
plead “enough facts to state a clainrétief that is plausible on its faceBell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007). The claim oftit@ment to relief must cross “the line
between possibilityand plausibility.”ld. at 557. At this juncture, ¢hfactual allegations of the
pro se complaint are to be liberally construée Rodriguez v. Plymouth Ambulance Serv., 577

F.3d 816, 821 (7th Cir. 2009).

The Amended Complaint

On July 19, 2015, Cripps sought and obtainegarch warrant for Plaintiff's residence.
(Doc. 15, pp. 11, 13-15). The warrant allowed police to searclpttherty, residence, vehicles,

outbuildings and personsdated at 300 W. Case Street, Kinmundy, Il. 628%d.The residence



was “commonly occupied” by Plaintiff and an iadiual identified as Ther West. (Doc. 15, p.
20).

The search warrant was executedpgraximately 11:05 p.m. on July 19, 2015. (Doc. 15,
pp. 7, 20). According to the Amended Complaint, Cripps, Vieira, and the lllinois Law
Enforcement Alarm System Tactical Response Team (“ILEA&Rpcuted the search warrant.
(Doc. 15, p. 7). Battering rams were used tabhethe doors and flash grenades were thrown
through the windowdd. Plaintiff's residence was damaged in the prockbsAccording to the
Amended Complaint, the damage to theparty was approximately $5,000.00. (Doc. 15, p. 8).
Plaintiff contends the force uséalexecute the search warrards excessive. (Doc. 15, pp. 7-8).

Plaintiff states that he has not named anyassociated with ILEAS in connection with
this claim because documents he has receirmd ILEAS indicate tht ILEAS only assists
police departments in executing search warrgtec. 15, p. 7). According to the information
Plaintiff received from ILEASthe department it assists isspensible for any damages that
might result.

Instead, Plaintiff names @ps, Vieira, Castleman, Ber, Cain, and John Doe.
Plaintiff's allegations regardinthe role these individuals played the alleged excessive force
incident are somewhat muddled.afrtiff alleges that Crippsra Vieira might be subject to
liability because they were “in charge at the scehk.He also suggests th@ripps, Vieira, and
the ILEAS officers were all involved in breaoki the residence. As to the other Defendants

named in connection with this claim, Plaiihmerely alleges that they were eithewvolved in

1 An exhibit attached to the Amended Complaint (eetefrom ILEAS addressed to Plaintiff in response to
his FOIA request) provides the following information with regard to ILEAS:

ILEAS is a public agency that coordinates lavioecement agencies, but ILEAS does not employ
police officers. You described police officers extrng a search warrantifehe Sheriff's Office.
Those police officers would all be employed by police departments in and around Marion county.

(Doc. 15, p. 18).



breaching the residenae in searching the residendel. He does not know what role, if any,
they played in the alleged use of excessive fdcte.

When the warrant was executed, no one wakenresidence. (Doc. 15, p. 7). Plaintiff
was behind the residence, on public property. (&c p. 6). Plaintiff clans officers knew the
residence was empty because the residencbdedunder surveillance all day. (Doc. 15, p. 8).

Plaintiff was “seized at gupoint” and handcuffed by CrippgDoc. 15, pp. 6-7). Cripps
and an individual identified as T. Conrad (nomea as a defendant) then escorted Plaintiff to a
police vehicle and placed&htiff in the back seat of the vele. (Doc. 15, p. 6)Cripps told T.
Conrad to transport Plaintiff to the Marion County Jall.At the Marion County Jail, Plaintiff
was strip searched aptaced in a holding celld. Plaintiff was then taken to an interview room
and mirandized by Castleman. Plaintiff askede@ve numerous times, but his requests were
denied.ld. After being questioned, Castleman determitteat Plaintiff would be detained until
the next dayld. Plaintiff was placed in a holding celhd was not released until the next daly.

No charges were filedd. Plaintiff was placed in a holding celld. Plaintiff was released the
following day, without chargdd.
Discussion

Based on the allegations of the Amended Camp and Plaintiff's articulation of his
claims, the Court finds itanvenient to divide thpro se action into the following counts. The
parties and the Court will useede designations in all future pleadings and orders, unless
otherwise directed by a judicial officer of thxourt. The designation of these counts does not
constitute an opinion ae their merit. Any other claim thas mentioned in the Complaint but

not addressed in this Order should basidered dismissed without prejudice.



COUNT 1- Cripps and Castleman unlawfully detained Plaintiff during the
search of his property on July 19, 2015, in violatdrihe Fourth
Amendment.

COUNT 2- Defendants used excessive force when executing the search
Warrant on July 19, 2015, in vigian of the Fourth Amendment.

Count 1

A warrant to search for contraband founded upaipable cause implicitly carries with it
the limited authority to detain the occupantshef premises while a proper search is conducted.
Michigan v. Summers, 452 U.S. 692, 705 (1981United Sates v. Price, 888 F.2d 1206, 1209
(7th Cir.1989).summers involved the on-premises detentionaoflefendant who was descending
the front steps of his residence whenigmlarrived to execute a search warr&immers, 452
U.S. at 693. The defendant was detained, at thipes being searched, for the duration of the
search. The Supreme Court reasoned that swl#estion was permissible, in part, because it
took place in the detainee’s home and “would invaiegher the inconvenience nor the indignity
associated with a compelledsitito the police station.'Summers, 452 U.S. at 702.

Recently, inBailey v. United Sates? 133 S. Ct 1031 (2013), the Supreme Court
concluded that the rule announcedSiimmers is subject to spatial or geographical limitations.
Specifically, the Court concluded thet occupant may not be detainecddent to sarch if he or
she is beyond the immediate vicinity of the premises to be seaighiésy, 133 S.Ct. at 1042.
Although the facts at issue Bailey did not necessitate providirg precise definition of the
phrase “immediate vicinity,” the Supreme Coarplained that “[ijn closer cases courts can

consider a number of factors to determine whe#imeoccupant was detained within the vicinity

2 In Bailey, law enforcement officers followetthe defendant's vehicle for abaumile, before pulling the vehicle
over while other officers executedsaarch warrant at an apartmeBailey, 133 S.Ct. at 1036. The defendant was
subsequently charged with offenses based on contraband found inside the ap&dtmEmd. Supreme Court
concluded thasummers did not apply to this situatiomd. at 1042. The Court determinduhat the initial detention
was improper because the defendant “detsined at a point beyomahy reasonable undensthng of the immediate
vicinity of the premises in questionld. at 1042—-43.



of the premises to be searched, including tidublimits of the premiss, whether the occupant
was within the line of sight dfis dwelling, the ease of reentry from the occupant's location, and
other relevant factors.Td. at 1042.

In the instant case, Plaintiff was taken ictestody while working on his vehicle “which
was located in the rear of the property on puptaperty.” (Doc. 15, p. 6). IPlaintiff was in the
“immediate vicinity” of the premises being searched, it would have been lawful Smueers
andBailey to detain plaintiffat the scene for the duration of the sedr. However, Plaintiff was
not detained at the scene of the search. Piamis removed from the scene (at gunpoint and in
handcuffs) and transported to tliarion County Sheriff's Office. Cae there, Plaintiff was strip
searched and placed in a holding cell. HWas then mirandized and questioned. After
guestioning, Plaintiff was placed a holding cell until the folwing day. Thus, the intrusion on
Plaintiff was significantly greater than that permitted Sammers. Accordingly, Plaintiff's
removal from the scene and subsequent tieterat the Marion County Sheriff's Department
may state a constitutional violation as toigps and Castleman — the only two Defendants
alleged to be personally involdén Plaintiff's detention.

Accordingly, Count 1 shall receive furtheeview as to Cripps and Castleman
Count 2

A claim for property damage occasioned durirg eélkecution of a valid search warrant is
evaluated pursuant to the general touadhstmf reasonableness which governs Fourth
Amendment analysigdieft v. Moore, 351 F.3d 278, 282 (7th Cir. 2003) (citikigpited Sates v.
Ramirez, 523 U.S. 65, 118 S.Ct. 29140 L.Ed.2d 191 (1998)). Even though the entry may be
lawful, “excessive or unnecessatgstruction of property in theoarse of a search may violate

the Fourth Amendment.”United Sates v. Ramirez, 523 U.S. 65, 71, 118 S.Ct. 992, 140 L.Ed.2d



191 (1998). Violations of an inddual's Fourth Amendment rightperpetrated under color of
law, may be pursued in accordance with 42 U.S.C. § 1983.

In the instant case, flash-bang devices arittbag rams were usetlring the execution
of the search warrant, causing damage to theleace. The Seventh rCuit has discussed the
use of flash bang devices in a number of caSsasite of Escobedo v. Bender, 600 F.3d 770,
784-86 (7th Cir.2010) Escobedo I"); Estate of Escobedo v. Martin, 702 F.3d 388 (7th
Cir.2012);Molina ex rel. Molina v. Cooper, 325 F.3d 963 (7th Cir.2003)..S v. Folks, 236 F.3d
384, 388 (7th Cir.2001),).S v. Jones, 214 F.3d 836, 838 (7th Cir.2000).

Perhaps the most comprehensive discussiomipery to the use of flash bang devices is
contained irEscobedo I:

We have previously indicatdfiat the use of flash hg devices should be limited
and is not appropriate in most casesMiolina v. Cooper, 325 F.3d 963 (7th Cir.
2003), while we found that the officensse of flash bang devices during the
execution of a “high risk” search wartarwhich was obtained for Molina's home

on suspicion of drug activity—was reasonable because Molina had a criminal
history that included aggrawat assault, was alleged to be the head of a drug
distribution organization, vgaassociated with gangs, was home and had access to
a stash of weapons, we expressly statat“tlie in no way suggest that the use of
flash bang devices is appropriate in every case (or even most cibems) 966 n.

1, 973. In finding that the officers’ pleyment of flash bang devices was
reasonable, we emphasized that thecef§ had a significant reason to be
concerned about their persbsafety and we expresslynited our holding to the
circumstances presented in that c&se.id. at 973. InUnited Sates v. Folks, 236

F.3d 384 (7th Cir. 2001), we discusseddiata, the potentially serious injuries
that may arise from the use of a fldsing device during a search. We suggested
that a sufficiently careful (or perhapsasonable) use of a flash bang device
occurs when officers take a moment to loodide a residence or a room to ensure
that no one would be injured by the dmvibefore tossing it and where officers
carry a fire extinguisher tquickly extinguish any fire resulting from deployment

of the deviceld. at 388 n. 2. We als@ no uncertain terms, pointed out that the
use of a flash bang device is justified wHeotentially violent people [can] be
found in [a] house,” as opposé&al individuals who pose nihireat to the police or
others.ld. at 388 n. 2 (emphasis added). We noted that if the government does not
use discretion in when and how they tissh bang devices, they “may [ ] risk
significant damage claims from the casd deployment of flash-bang devices.”
Id. In United Satesv. Morris, 349 F.3d 1009 (7th Cir.2 003), we explicitly stated



that this Court has “often emphasized tfamgerous nature of flash-bang devices
and has cautioned that the use of suachicés in close proximity to suspects may
not be reasonablelt. at 1012. (Emphasis added). \Maggested, also in dicta,
that the use of a flash bang *785 gremasd reasonable only when there is a
dangerous suspect and a dangerous gmt for the police, when the police
have checked to see if innocent individuals are around before deploying the
device, when the police have visuallgpected the area where the device will be
used and when the police carry a fire extinguisBarid. at 1012 n. 1.

We also discussed the appropriasmef using flash bang devices in
United States v. Jones, 214 F.3d 836, 837-38 (7th Cir.2000).Jones, we were
disturbed by the officers use of flafftang devices and stated that while the
district court found their conduct to lreasonable, we were less certdia.
Specifically, we unambiguously statedath‘police cannot automatically throw
bombs into drug dealers’ houses, even if the bomb goes by the euphemism ‘flash-
bang device’,” particularly where thego not believe the drug dealer is an
unusually dangerous individu&tl. We found this to be true even though guns are
normally used in the drug trade and even where a drug dealer has a prior weapons
offense.ld. Lastly, while Jones was a criminadse that discussed the use of flash
bangs in the context of suppressing evidemeespecifically statd that “[i]f this
were a damages action seeking compensépiomjury to the occupants or to the
door, the claim would be a serious onlel”

Estate of Escobedo v. Bender, 600 F.3d 770, 784-85 (7th Cir. 2010).

In the instant case, further development of the record is necessary to determine if
the use of force in executing the seavedis reasonable underetistandards discussed
above. However, Plaintiff may only proceegjainst named Defendants who were
personally involved in the alied use of excessive forcge Miller v. Smith, 220 F.3d
491, 495 (7th Cir. 2000).

The Amended Complaint fails to allegersonal involvement as to Castleman,
Parker, Cain, and John Doe. In essencaintff alleges that these individuals were
present at the scene. (Doc. 15, p. 7). Thigssifficient. Accordingly, these individuals
shall be dismissed from the action withquejudice for failureto state a claim upon

which relief can be granted.



Read liberally, the Amended Complainiggests that Cripps, Vieira, and ILEAS
officers were personally involved in the @ésl use of excessive force in executing the
search warrant. (Doc. 15, p. 7, “The Marion dyuBheriff's Department served a search
warrant to the above address...Sargent K&nipps and Deputy CrgiVieira from the
Marion County Sheriff's Department along withEAS. Battering rams were used to
breach the doors and flash grenades w#mown] through the windows.”). This is
sufficient, at this early stage in the litigatido,allow Count 2 to proceed as to Cripps and
Vieira. The Court emphasizes, howeverattitCount 2 may proceed against these
individuals only to the extent that they wgrersonally involved in the use of excessive
force. These individuals are not subject @bility merely because they were “in charge
at the scene.”

The Amended Complaint also suggests that unknown ILEAS officers were
personally involved in the alleged use of expes force. HoweverRlaintiff has elected
not to name these individuas defendants in this action.

For the reasons stated herein, Countdl d¥e dismissed wliout prejudice as to
Castleman, Parker, Cain, and John Doe. Count 2 shall receive further review as to Cripps
and Vieira.

Disposition

The Clerk isDIRECTED to TERMINATE CAIN, PARKER, and JOHN DOE as
parties in CM/ECF.

IT IS ORDERED that COUNT 1 shall receive further review as t©ORIPPS and

CASTLEMAN.



IT IS FURTHER ORDERED that COUNT 2 is dismissed withauprejudice as to
CASTLEMAN, CAIN, PARKER, andDOE for failure to state a alm upon which relief can
be grantedCOUNT 2 shall receive further review as @RIPPS andVIEIRA.

IT IS FURTHER ORDERED that the Clerk of Court siti prepare for Defendants
CRIPPS, CASTLEMAN, andVIEIRA: (1) Form 5 (Notice of aawsuit and Request to Waive
Service of a Summons), and (2) Form 6 (Veaiof Service of Summons). The Clerk is
DIRECTED to mail these forms, a copy of the Complaand this Memorandum and Order to
each Defendant’s place of employment as identifigdPlaintiff. If a Defendant fails to sign and
return the Waiver of Service of Summons (Forntogthe Clerk within 30 days from the date the
forms were sent, the Clerk shall take approps#tes to effect formal service on that Defendant,
and the Court will require that Defendant to pag thll costs of formal service, to the extent
authorized by the Federal Rules of Civil Procedure.

With respect to a Defendant who no longer ba found at the wor&ddress provided by
Plaintiff, the employer shall furnish the Clerk witlie Defendant’s currentork address, or, if
not known, the Defendant’s last-known addresss Triformation shall be used only for sending
the forms as directed above or for formalffeeting service. Any documentation of the address
shall be retained only by the Clerk. Address infation shall not be maintained in the court file
or disclosed by the Clerk.

Defendantsare ORDERED to timely file an appropriateesponsive pleading to the
Complaint and shall not vixge filing a reply pursuanb 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rul§2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for further pre-trial proceeginincluding Plaintiff’'s Motion for Recruitment

of Counsel (Doc. 20). Furthethis entire matter shall bREFERRED to a United States

10



Magistrate for disposition, pursuant to Lodaule 72.2(b)(2) and 28 U.S.C. § 636(d),all
parties consent to such areferral.

If judgment is rendered agest Plaintiff, and the judgmeimicludes the payment of costs
under § 1915, Plaintiff will be required to pay thé& a&mount of the costs, regardless of whether
his application to procead forma pauperisis grantedSee 28 U.S.C. 8§ 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leave to commence this civil action without fogirequired to prepay fees and costs or give
security for the same, the applicant and his ordtrney were deemdd have entered into a
stipulation that the recovery, if any, secured im #lation shall be paid tbe Clerk of the Court,
who shall pay therefrom all unpaid costs taxed agaiamtiff and remit théalance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff is ADVISED that he is under a contimg obligation to keep the
Clerk of Court and each opposing party informedrf change in his address; the Court will not
independently investigate his weabouts. This shall be done writing and not later than
7 days after a transfer or other change in addressucs. Failure to comply with this order will
cause a delay in the transmissmihcourt documents and may result in dismissal of this action
for want of prosecutiorSee FED. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: October 17, 2017

g/J. Phil Gilbert

J. PHIL GILBERT
United States District Judge
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