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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ROGELI0O OROZCO, # R-26820,
Plaintiff,

VS. Case No. 16-cv-1179-MJR
KIMBERLY S. BUTLER,

MINN T. SCOTT,

REBECCA A. COWAN,

ERIN S. CARTER,

LESLIE McCARTY,

SALVADOR A. GODINEZ,

SCOTT T.HOLTE,

ABERARDO A. SALINAS,

RANDY S. PFISTER,

TERRI ANDERSON,

DONALD STOLWORTHY,

JASON HART,

JOHN DOE 1 (Menard Property Room
Supervisor),

and JOHN DOE 2 (Pontiac Property Room
Supervisor),

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N N

MEMORANDUM AND ORDER

REAGAN, Chief District Judge:

This matter is before the Court for a preliminary review of the First AmeGdeaplaint
(Doc. 10), filed March 29, 2017Plaintiff is an inmate at Stateville Correctional Center, where
he was housed when he filed the instart se civil rights actionThe Court shall review this
amended pleading pursuant to 28 U.S.A9%85A, and shall also evaluate whether it complies
with the instructions given to Plaintiff in the Court’s order of March 7, 2017 (DocAS8)shall
be explained below, the First Amend€dmplaint, and this entire action, shall be dismissed

pursuant to Federal Rule of Civil Procedure 41(b).
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On March 7, 2017, Plaintiff's original Complaint (Dds), which named 11 Defendants
in connection with events that occurred in both Menard Corredti@enter and Pontiac
Correctional Center, was dismissed without prejudice. (Doc. 9). The Court dividddithe in
Plaintiff's complaint into 9 counts. Counts 1, 4, 5, 7, and 8 were dismissed with prejtdice.
of these claims was based on angdtk deprivation of a liberty interest without due process in
disciplinary proceedings conducted in 2014. Counts 2, 3, 6, and 9 were dismissed without
prejudice. All of the named Defendants were dismissed from the action. DefeiStantt,
Cowan, McCarty Godinez, Anderson, and Stolworthy were dismissed from the action with
prejudice, because they were named in connection with the counts that wereedisniths
prejudice.

After dismissing the claimand Defendanisthe Court instructed Plaintiff that He
wished to further pursue Count 9, he could do so by filing a First Amended Complaint. Count 9
related only to the conditions of Plaintiff’'s confinement in punitive segregation atacahd
was described as follows:

Count 9: Eighth Amendment claim against Pfister, for housing Plaintiff in cells

infested with insects and contaminated with feces, subjecting him to intolerable

noise, and failing to provide him with adequate nutrition during Plaintiff's
segregation confinement.

The Court noted that iPlaintiff chose to submit an amended complaint in connection
with Count 9, the action would likely be transferred to the Central District abilj where
Pontiac is located.The Court specifically ordered that “[tjhe amended comp&iALL NOT

include any of the counts dismissed with prejudice (Counts 1, 4, 5, 7, and 8).” (Doc. 9, p. 27).

The First Amended Complaint (Doc. 10)

In the amended pleading, Plaintiff includes all the original Defendarmsiding those

who were dismissed from the actiasith prejudice, and adds thresoreparties. The statement



of claim spans 34 pages. (Doc. 10, pi8). Plaintiff begins bye-pleadng his due process
challenge tadhis disciplinary conviction for gang activity, which the Cobdd dismissed with
prejudiceunder Count 1. (Doc.)9 While Plaintiff's original complainattackedhe disciplinary
proceedings for failing to comply with various administrative regulations, hefoouges his
argument orthe sufficiency of the evidence relied upon to find him guilty of the charges. He
claims that the guilty finding was based solely on the disciplinary tréipet by Carter, which
relied on statements provided by confidential informants and by the Menailyémed Unit.
(Doc. 10, pp. 94). He faults Sait and Hart, who conducted tliest disciplinary hearing, for
failing to independently corroborate the confidential sources’ informatassesstheir
credibility, or require them to appear at the hearing. Based on these alleged deficiencies,
Plaintiff claims that Scott and Hart were not impartial when hearing his disciplinary ticket. He
also realleges the claims atuded inCount 1 against Scott, Cowan, and Bulterre-hearing the
ticket andimposinga l-year term of segregatiam the chargesat Butler’s direction (Doc. 10,

pp. 16-17).

Next, Plaintiff alleges thain July 2014, John Doe #(Personal Property Officer at
Menard)and John Doe #2 (Personal Property OfficeP@ttiag confiscated and/or destroyed 2
boxes of Plaintiff's personal legal materials, including transcripts and othemeéot¢s from his
criminal case. (Doc. 10, pp. 4®). He claims that these Defendants acted in conspiracy with
Menard’s Intelligence Unit and Administration, to punish him for refusing to became
confidental informant in April 2014 against inmates involved in gangs. Plaintiff had included
similar allegationsof retaliationin the original Complaint in Count 3in connection with his
claims against Pfister. (Doc. 9, p. 6)He characterizeshis claim in the First Amended

Complaintagainst the John Does as one for retaliation as well. (Doc. 10, p. 36).

! Count 3 vasdismissed without prejudice. (Doc. 9, pp. 12-14, 27).
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Turning to McCarty and Godinez, Plaintiff alleges that when they remanded the
disciplinary matter back to Carter to provide additional information oneth@ence against
Plaintiff, they failed to address Plaintiffs complaints that the disciplinagcquure was
fraudulent and that the hearing committee was not impartial. (Doc. 10, {38).19Plaintiff
raised similar allegations in the dismissed Couftadthough in the original Complaint he
focused on violations of the Illinois Administrative Caakethe basis for his due process claims
He now argues that he was denied due process becaussufficiencyunreliability of the
evidence underlying thfending of guilt. (Doc. 10, pp. 21-22).

Plaintiff next repeats some of his original allegations against Holte and Salinas, w
conducted a rHaearing of the disciplinary matter at Pontiac in which they denied Plaintiff's
request to call Menard Officer &t as a witness. (Doc. 10, pp.-28). He adds allegations
challenging the sufficiency of the evidence, and includes a claim ad¥iatdr for approving
the reimposition of discipline. These due procetsms were dismissed with prejudice under
Count 5 upon review of the original Complaint. (Doc. 9, pp. 16-17, 27).

The First Amended Complaint continues byasserting claims against Anderson and
Stolworthy for failing to address Plaintiff's complaints about the disciplipaoceedings, when
theyreduced his punishment from ayéar segregation term back to the origin@h8nth period.
(Doc. 10, pp. 2&7). This claim was dismissed with prejudice under Courds7were the
associated Defendant¢Doc. 9, pp. 19-20, 27).

Plaintiff thenturns to the conditions of his confinememlhile in punitive segregation.
(Doc. 10, pp. 282). He first points to the “atypical and significant hardship” he faced because

he had to serve a wrongful sentence imposed after alleged due process violdgatiscuses

2 The due process claim in Count 4, and McCarty and Godinez, were dismissed from the idttion w
prejudice. (Doc. 9, p. 27).
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the potential psychological damage that can result from a person being held any solit
confinement and contrasts his inability to access opportunities for jobs, vocational classes,
sports, visits, and the like while in segregation, to the privilégegnjoyed while he was in
general population at Menard. (Doc. 10, pp2928. He realleges some of the facts included in
the original Complaint, including being housed next to inmates who were sgnoestally ill,

and who screamed constantly, kickddors and walls, and threw urine and feces. These
conditions caused Plaintiff to be unable to sleep adequately. At some point, he wasrpkace
cell where the walls were smeared with feces and was infested with bugsgdnot given any
cleaning suplies. (Doc. 10, p. 31). He was not given sufficient toilet paper, clean clothing, or
bedding. His religious practices were restricted, as were his ability to auoates with
outsiders through the mail (he does not detail these allegations).

The segegation conditions Plaintiff describes in the First Amended Complaint are
similar to matters that he pled in the original Complaint, designated as Coulmtdgscussing
these conditions, however, Plaintiff states that although he “suffered séverdBontiac’s
segregation unit, hé ‘does not challenge’ those conditions in this Southern District Court.”
(Doc. 10, p. 31). He states that he “describes these conditions as atypical hardship whil
wrongfull[y] incarcerated in punitive segregatiord.

While Plaintiff does notnake anyeferencen the First Amended Complaint ounts
1-9, he enumerates a list of “Constitutional Violations” at the end of his pleading. (Doc. 10, pp.
34-38). There, he asserts that Defendants violated his constitutighs to due process, as
well as subjected him toetaliation and deliberate indifference. Every one ofhis listed
“violations” is based on the allegedly flawed disciplinary actiomith only one exception: the

retaliation claim against the John Doe Defendants for destroying/confgs&amtiff's legal



documents. (Doc. 10, p. 34 103. Plaintiff notably does not include the claim for
unconstitutional conditions of confinement that was designated as Coaniddg his list of
alleged constitutioal violations.

As relief, Plaintiff seeks damages against all Defendants, as well as an order egpungin
the disciplinary reports issued against him on April 22, 2014, May 7, 2014, and November 11,
2014. (Doc. 10, pp. 33, 38)).

Discussion

The First Amended Complainfails to comply with this Cour$ order at Doc. 9 It
attempts to revive thdue processlaims in Counts 1, 4, 5, and 7, which were dismissed with
prejudice, despite the fact that Plaintiff was specifically ordered nothade those eims in his
amended complaint. (Doc. 9, p. 27). It fails to include the claim in Count 9 for unconstitutional
conditions of confinement at Pontiaavhich was the one claim that Plaintiff wasstructed to
re-plead in the First Amended Complaint in orderproceed with this action. Not only does
Plaintiff omit the claim in Count 9 from tHist of alleged constitutional violatiorikat he wishes
to pursue, he specifically disavows any intention to pursue that alaims Court by stating
that he “does not challenge” the conditions in his segregation cell in this action.1(D@c 31).

The inclusion of the counts that were dismissed with prejudice, and the
omission/abandonment of Count 9 provsidficient groundsfor the Court to dismiss the First
Amended Complaint, and the action, pursuant¢deralRule of Civil Procedure41(b), for
failure to comply with an order of the Court. Furthermore, an examination of the wferits
Plaintiff's allegations reveals tha&laintiff's attempts to replead the claims dismissed with
prejudice in the March 7, 2017, order would fail even if the Coadtallowed him to re-assert

those matters.



The due process claims in Counts 1, 4, 5, and 7 were dismissed because the original
Complaint did notsupport Plaintiff's assertion that hevas deprived of his procedural due
process rights in the course of the disciplinary hearings. These counts wersatidaidailure
to state a claim upon which relief may be granted, because ibnee flo comply with state
administrative rules, on which Plaintiff based his claims, did not amount to a ctostt
violation. In the First Amended Complaint, Plaintiff abandons that theory, and now drgties t
he was deprived of due process becdhsesvidence against him was flawed, unverified, and not
credible, and prison officials’ reliance on that evidence demonstrated ttleoflanpartiality.

Plaintiff's challenge to the evidenchowever,is unavailing. As the Court previously
explained “some evidence” is all that is required to sustain a finding of guilt in a disaiplina
action. Black v. Lane, 22 F.3d 1395, 1402 (7th Cir. 19948ven a meager amount of evidence is
enough to satisfy due process concer8sruggs v. Jordan, 485 F.3d 934, 941 (7th Ci2007)
(“once the meager threshold has been crossed our inquiry ends”). As this Couneexiplahe
original threshold order:

[T]he committee had evidence before it, in the form of the statements of the

confidential informants, to support the finding that Plaintiff had engaged in

unauthorized gang activity. Although this evidence was contested, it was
nevertheless sufficient to impose disciplinary sanctions on Plaintiff.
(Doc. 9, p. 8). Because the low evidentiary threshold was met here, there was no due process
violation when Plaintiff was found guilty of the discipliyacharges based on the evidence
presented at his hearings.

None of the cases cited by Plaintifh the First Amendd Complaint regarding the

sufficiency of the evidencgmany ofwhich are from other circuits or district courts) compel the

Court to reach a different result(Doc. 10, pp. 143). In Plaintiff's case, the evidence

identifying him as a leader in the Latin Kings gang included statements fromfeBeuif



confidential informants, made to Menard Intelligence Unit officials durlvg dourse of an
investigation into gang activity, anbe sources were “deemed reliable due to the consistency of
their statements.” (Doc. 10, pp. 41, 49, 69).

Plaintiff's claims that the disciplinary hearing commigegerenot impartial rest wholly
on his charge that thariginal committee(and later thg@anels that rdeard the charge&iled to
take sufficient steps to verify the reliability of the evidence against him. wawihis claim of
lack of impatrtiality fails, because the evidence of his guilt satisfied choeegs requirements.

Plaintiff also reiterates his claim in Count 5 that in the November 204aeng
conducted by Holte and Salinas, he was refused permission to call a wittwss (& denial of
a witnessmay amount to a violation of the procedural protections set forth\Votff v.
McDonnell, 418 U.S. 539, 5689 (1974). However, the Court determined in discussing the
original Complaint that the testimony Plaintiff had hoped to elicit from Scott would mexrety h
duplicated information that was already in the record regagiagn officials’ failure to follow
state rules settinggme limits for conducting the previous disciplinary hearings. (Doc. 9, pp. 16
17). Her absence thus did not amount to a due process violation. The First Amendedn€ompla
contains no allegations that indicate this conclusion was incorrect.

The First Amended Complaint thus does not establishuaognstitutionatleprivation of
procedural due process safeguards in the adjudication of Plaintiff's disoyatimarges.And, as
explained in the Court's earlier threshold order, if there wasprozeduralviolation of
constitutional standards during the disciplinary hearing process, then thengesaittfiinement in
punitive segregation will not amount to a deprivation of a liberty interest without daesgro
(Doc. 9, pp. 9-11).

Even if the Court were compelled to examine the conditions of Plaintiff’'s conénem



segregation, the factual allegations in the First Amended Complaint do not deneotisdtat
those conditions amounted to an “atypical anghificant hardship” when compared to the
benchmark of conditions in nafisciplinary segregationSee Sandin v. Conner, 515 U.S. 472,
484 (1995);Wagner v. Hanks, 128 F.3d 1173, 1175 (7th Cir. 1997); (Doc. 9, p. B)aintiff
mentionsthe potential efects of prolonged isolation, but does not describe any adverse reactions
he personally suffered, or even state whether he was subjected to some fatatiohigother
than his inability to partake in various group activities available in gepemllation). (Doc.
10, pp. 2829). His complaints that henduredrestrictions o his contact visits, telephone use,
showers, yard time, and dining hall access while in segregation do not descriiegamyre
onerous than a prisoner would be likely dmperiencewhile housed in administrative/non
disciplinary segregation. (Doc. 10, p. 30).

The allegations that come closest $oiggesting atypical/significant hardship are
Plaintiff's statements that he was housed near mentally ill inmates who dishigbsleep for
much of the year he spent in punitive segregation; he was placed in a cell (foradedupstiod
of time) contaminated with human waste and infested with insects, and haamoglsupplies;
and he was not given clean clothing or bedding (again, he does not state how long thaacondit
prevailed). (Doc. 10, p. 31). Plaintiff does not describe any physical or psyccablmgblems
he suffered as a result of these alleged conditions, and he does not indicate how mbeh time
spent in an unsanitary cell. T&evagueallegationsdo notcompel a conclusion that Plaintiff
suffered“atypical and significant hardstsp that would support a claim for deprivation of a
liberty interest— and again, he has not met the prerequisite of showingtlleae wasa
procedural violation of constitutional dimension in the disciplinary hearing dnaetl him in

segregation.



The First Amended Complaint presents no facts or argumadisating that the
dismissal with prejudice of the due process claims in Counts 1, 4, 5, or 7 was incorrect.
Plaintiff's alternative arguments in the amended pleading do not demonstrate thatibisnent
with segregation deprived him of a liberty inter@stviolation of his rights todue process.
Counts 1, 4, 5, and 7 shall remain dismissed with prejudice, as ordered on March 7, 2017, in
Doc. 9.

Plaintiff declined the opportunity this Court offered him, toplead his Eighth
Amendment claim designated as Count 9, for being housed at Pontiac under unconstitutional
condtions of confinement. The dismissal of Count 9 without prejudice shall stand, so that
Plaintiff may pursue it in the proper federal district courhef so desires. However, nothing
herein should be construed as a comment on the potential merits or@saaf such a claim.

That leaves Plaintiff's allegations, related to Count 3 (which was dismissedutvith
prejudice), that John Doe #Menard Personal Property Officeanhd John Doe #2 Rontiac
Personal Property Officer) disposed of Plaintiff's 2 lqgalperty boxes Plaintiff believes they
took this actionin retaliation for his refusal to become an informant, in conspiracy with
Menard’s Intelligence Unit and Administratior{Doc. 10, pp. 189; 36). Implausible as these
allegations appeathey aguably could survive scrutiny under 28 U.S.CL85A. However,
because Plaintiff has brought these allegations of retaliation in the cont@xXidt Amended
Complaint that flagrantly violates this Court’'s order of March 7, 2017, and is thusciidj
dismissal, this claim shall not be considered further in this action. Count 3 ghalinre
dismissed without prejudice, and Plaintiff's newly asserted retaliation clgaisist John Doe
#1 and John Doe #2 shall likewise be dismissed without prejudii€édaintiff wishes to further

pursue a retaliation claim against John Doe #1 and/or John Doe #2, he must do so in a separate
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action.
Disposition

The First Amended Complaint (Doc. 10)0¢SMISSED for failure to comply with an
order of this Court (Do), because Plaintiff included claims (Counts 1, 4, 5, and 7) which had
previously been dismissed with prejudice, and which he had been ordered to omit from his
amended pleading. Further, Plaintiff chose not to pursue the claim in Count 9, after the Cour
allowedhim to re-plead this count in order to maintain the action.

IT ISFURTHER ORDERED that this action i®I1SMISSED with prejudice pursuant
to Federal Rule of Civil Procedure 41(b), for failure to comply with an order of thust.CSee
Ladien v. Astrachan, 128 F.3d 1051 (7th Cir. 1997Mucien v. Breweur, 9 F.3d 26, 29 (7th Cir.
1993).

The disposition of the individual claims in this action shall remain as ordered irBDoc
that is: COUNTS 1, 4, 5, 7, and 8 areDISMISSED with prejudice for fdure to state a claim
upon which relief may be granteGOUNTS 2, 3, 6, and 9 areDISMISSED without prejudice
for failure to state a claim upon which relief may be gran#dditionally, Plaintiff’s retaliation
claims against John Doe #1 and John Doea#d, any otheclaims thatare mentioned in the
First Amended Complaint but not addressed in this QateDI SM I SSED without prejudice.

Because the action is dismissed pursuant to Rule 41(b) and Plaintiff may stila have
claim against John Doe #1 and/or John Doe #2 that would survi85A review, this
dismissal shalhot count as one of Plaintiff's three allotted “strikes” under the provisions of 28

U.S.C. § 1915(g).
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Plaintiff's obligation to pay the filing fee for this action was incurred at the tiree th
action was filed, thus the filing fee of $350.00 remains due and paydide.28 U.S.C.
§ 1915(b)(1)Lucien v. Jockisch, 133 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this dismissal, his notice of appeal must be filedthsth
Court within thirty days of the entry of judgmen&ebp. R. App. P. 4(a)@)(A). A motion for
leave to appeah forma pauperis should set forth the issues Plaintiff plans to present on appeal.
See FED. R. APP. P. 24(a)(1)(C). If Plaintiff does chse to appeal, he will be liable for the
$50500 appellate filing fee irrespective of the outcome of the ap@elFED. R. APP. P. 3(e);
28 U.S.C. 81915(e)(2);Ammons v. Gerlinger, 547 F.3d 724, 7236 (7th Cir. 2008)Soan v.
Lesza, 181 F.3d 857, 8589 (7th Cir. 1999)Lucien v. Jockisch, 133 F.3d 464, 467 (7th Cir.
1998). Moreover, if the appeal is found to be nonmeritorious, Plaintiff may alsocaifstnike”
under 28 U.S.C. 81915(g)A proper andimely motion filed pursuant to Federal Rule at/iC
Procedure 59(e) may toll the -8y appeal deadlineFeD. R. Apr. P. 4(a)@). A Rule 59(e)
motion must be filed no more than twerntjght (28) days after the entry of the judgment, and
this 28day deadline cannot be extended

The Clerk shalCLOSE THIS CASE and enter judgment accordingly.

IT 1SSO ORDERED.

DATED: June?27, 2017

gMichael J. Reagan

Chief Judge
United States District Court
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