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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JOSHUA HOSKINS,
#R-54570,

Plaintiff,
Case No. 16—cv—-01232-MJIR
VS.

SPILLER,
WILLIAM SPILLER,
SHAUN GEE,

M. HUDSON,

F. EOVALADI,

R. ALLEN,

B. GUTREUTER,
A. LANG,

CORY BUMP,

C. FREIDRICH,
HARTMAN,
GRACIN, !

J. CARTER,

K. BROOKMAN,
SARAH WOOLEY,
R. ENGELAGE,
and MR. WARD,

N N N N N N N N N N N N N N N N N N N N N N N N N N

Defendants.

MEM ORANDUM AND ORDER

REAGAN, Chief District Judge:

Plaintiff Joshua Hoskins, ammate at Menard Correctional Cente(*“Menard”), brings
this action for deprivations of his constitutional rights pursuant to 42 U.S1883 His First
Amended Complaint is now before the Court for preliminary review pursuant th 8.

8§ 1915A. (Doc. 20). In it, Plaintiff describes campaign of retaliatioagainst himat Menard

! Plaintiff filed a Motion to Correct Defendant Name (Doc. 27), in which he asks the Court to substitute
“Nurse L. Gregson” in place of “Gracin.” His motion GRANTED. The Clerk shall be directed to
replace Gracin with Nurse L. Gregsas a defendarn the docketing sheet CM/ECF. The Court will

refer to this defendant as “Nurse L. Gregson” in the screening order.
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that culminated irhis assault by Officer Spilleon June 10, 2016, and his subsequent denial of
medical care and mental health treatmefidoc. 20, pp. 284). The allegationsin the First
Amended Complaingive rise toclaims againsthe defendantsinder the First, Eighth, afat
Fourteenth Amendments.Id. In connection withthese claims, Plaintiff seeks monetary
damages (Doc. 20, p. 35)He also seeks a permanent transfer from Mehddd

This case is now before the Court for preliminary review ofFihe AmendedComplaint
pursuant to 28 U.S.C. § 1915A, which provides:

(a) Screening— The court shall review, before docketing, if feasible or, in any
event,as soon as practicable after docketing, a complaint in a civil action chvahi
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable @ims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or
(2) seeks monetary relief from a defendant who is immune

from such relief.

An acton or claim is frivolous if “it lacks an arguable basis either in law or in faseitzke v.
Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers to a claim
that any reasonable person would find meritlelsse v. Clinbn, 209 F.3d 1025, 10287 (7th

Cir. 2000). An action fails to state a claim upon which relief can be grantedo#s not plead

“‘enough facts to state a claim to relief that is plausible on its fa8ll Atlantic Corp. v.

Twombly 550 U.S. 544, 57Q2007). The claim of entitlement to relief must cross “the line

2 Plaintiff is not currently housed at Menard. (Doc. 28). During much of the pending cases been
temporarily housed at Stateville Correctional Centttateville”) and more recently at Pontiac
Correctional Center (“Pontiac”).SéeDocs. 11, 13, 14, 18, 28, 29). Pursuant to an order entered by this
Court in a related case on March 10, 2017, the lllinois Department of Gameeblirector, John Baldwjn

was required to transfer Plaintiff from Menard no later than March 24, 28&&.Hoskins v. DildayNo.
16-cv-00334MJIR-SCW (S.D. lll. 2016) (Doc. 105). Should his situation change, neceasgitati
temporary restraining order or preliminary injunctiarthis case, he may file a separate motion seeking
this relief under Rule 65 of the Federal Rules of Civil Procedure.
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between possibility and plausibility.Td. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construe8ee Rodriguez v. Plymouth Ambulance $S&@&7
F.3d 816, 821 (7th Cir. 2009).

Upon careful review of the First Amend&@bmplaint and any supporting exhibits, the
Court finds it appropriate to exercise its authority under § 1915A; portions of this aaion a
subject to summary dismissallhe Fist Amended Complaint otherwise survives preliminary
review.

Backaground

Plaintiff's claims in this casare related telaims that are now pending before this Court
in two cases he filed oNlarch 28, 2016,i.e., Hoskins v. Dilday No. 16¢cv-00334MJR-SCW
(S.D. lIl. filed Mar. 28, 2016) (“lead case”) amtbskins v. DildayNo. 16¢cv-00335MJIR-SCW
(S.D. IlI. filed Mar. 28, 2016) (“consolidated case”). In fdus two prior casesreso closely
related to one another that this Court consolidated them on April 11, 2016. (Doc. 7 skead ca
Doc. 8, consolidated case). Plaintiff subsequently filed several motions sesknegtd amend
his complaints (Docs. 8, 11, 15, lead caselhis Court ultimately allowed him to proceed with
the claims set forth in his second amended complgidbc. 23,lead casg However, n the
screening ordeentered on July 28, 2016, th@ourt warnedPlaintiff that adding any more
“claims or parties ...may lead to severance, dismissaladditional fees.” (Doc. 22, n. [ead
case).

Within months Plaintiff filed the instant actiom the United States District Court for the
Central District of lllinoison October 24, 2016. (Doc. 1)He named twke of the twenty
defendants from hisonsolidated casess defendants in this action, as well iag fothers for

violations of his constitutional rights at Menand2016 1d. The claims in both cases arise from



assaulton Plaintiff in 2016. On November 8, 2016¢etCentral District transferred the case to
this District. (Doc. 9). At the time the case was transferred, a Motion for Leave to File
Amended Complaint was pending. (Doc. 7). Plaintiff subsequentlydifeedcond Motion for
Leave to File Amended Complaint, which this Court gramtedlanuary 11, 2017. (Docs. 17,
19). TheFirst Amended Complaint isow subject to screening.

First Amended Complaint

Plaintiff alleges that he was assaulted by a member of Menard'©stdfine 10, 2016.
(Doc. 20, pp. 284). The assault was orchestrated by officials at Menard who were either upset
with Plaintiff for his involvement in ataff assaulin 2013 or were retaliating against hirfior
filing grievancesin 2016. Id. He names seventeen prison officials in connection thigh
planned attack and the denial of medwaieand mental healttreatment in its wakeld.

Plaintiff learned of the planned attack March 25, 2016)xhenSergeanWilliam Spiller
approachedPlaintiff in his cellin Menard’s North 2 Cell Housand indicated that his brother,
Officer Spiller, worked in thesame cell house (Doc. 20, p. 24). SergeantSpiller warned
Plaintiff that several prison officials, includin§ergeant Spiller, Wooley, Allen, Bump,
Gutreuter, Eovaladi, Ward, Hudson, and “others,” were planning to @#wer Spiller attack
him “unexpectedly.”Id.

On May 19, 2016, Allerthen stopped Plaintiff as he was walking past the South Cell
House and warnettim that he “fad a lot of more éatings coming from their stafia the
future.” (Doc. 20, p. 24)Allen told Plaintiff of his plans to hav®fficer Spiller attackPlaintiff.
Ward added that “they” were going to make suredfffieer was not disciplined for the attack on

Plaintiff. 1d. Further, Ward said th&ergeant Spiller, Officer Spiller, Eovaladind “other



staffs” had already put the medical technicians (A. Lang, EngetagkStephani€, among
others) on notice of these plans and instructed them to demyifPlaedical treatment for his
injuries after the attackld. They were alsdold not to document any injuriesld. Wooley
explained that the attack was planned because Plamsted an unidentified“IDOC officer”

on February 19, 2013Id. Ward indicated that Menard officials learned of the incident when
reviewing his disciplinary history recordd.

On May 22, 2016, Hudson stopped Plaintiff in the North 2 Cell House and threatened to
“assault [him] again’by havingother staff members carry othite attack for him (Doc. 20, p.
24). He said, “[Y]ou gonna be seeing . . .ff@gr Spiller real soon.”ld. Hudson indicated that
he, Eovaladi, and “others” were planning to h&fécer Spiller attack Plaintiff whilehe was
working on that gallery.ld. Hudsonadmitted planninghe attack in retaliation against Plaintiff
for reporting him to internal affairs earlier that ye#d.

On June 3, 2016ergeantSpiller returned to Plaintiff's cell in Menard’s North 2 Cell
House. (Doc. 20, p. 25)He said that he was aware of the statements made by Allen, Wooley,
Ward, and Hudsonld. Sergeantpiller said that he intended to have “someone special to him”
assault Plaintiff.Id. Sergean&piller made this statementresponse to Plaintiff’'s ecomentthat
he had “matterspending against him in federal couttl.

On June 10, 2016, Officer Spiller was assigned to work the 8 Gallégnard’s North
2 Cell Housewhere Plaintiff was housed(Doc. 20, p. 25). The officer approached Plaintiff in
his cell, placed him in cuffs, and twisted both of his wridts. He then removed Plaintiff from
the cell and escorted him to the visiting room cage area. On the way, Officer Spiller

continued twistindPlaintiff's cuffs, which tore his skirand causediis wrists to bleedld. At the

% Stephanie is referred to in the statement of claim but is not named as a defendaradtiahi (Doc.
20, p. 24).Any claims agaist this individual are considered dismissed without prejudice.
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same time, Officer Spilleasked, “[H]Jow d¢es]that feel, bitch?”ld. Once in the holding area,
Officer Spiller pushed Plaidiff onto the floor very hard, causing him to hit his forehead on a
brick wall and tosuffer seriousabrasions and swellingd. The officer then punched Plaintiff in
the chest and stomach twiclel.

At the same time, Officer Spillelemanded to know if Plaintiff haal “complaint against
[his] love[d] one.” (Doc. 20, p. 25). The afértold Plaintiff that he intended to give him a
reason for filinghis complaint. (Doc. 20, p. 26). Officer Spiller added that he wasvoated
about being disciplined becauSzrgeantSpiller worked in internal affairs and planned the
attack with his'buddies,” Wooley, Gee, Ward, and “otherdd. According to Officer Spiller,
Wooley, Ward, Gee, Eovaladi, Hudson, Gutreuter, Allen, Hudson, Carter, and “othefsivhad
personally assigned to the galleoybeat udPlaintiff. 1d. Officer Spiller alsaold Plaintiff that
prison officials would not respond to lggevances.ld.

Later the same day, Nurse Gregson spoke with Plaintiff while making rounds toupass
psychotropic medications. (Doc. 20, p. 26). Plaintiff complainedjofies to his foehead and
chest, including swelling and bruising, that resulted from Officer Spillétacka on Plaintiff
earlier that day.ld. Plaintiff requested ice packs and pain relievdds. The nurse refused to
treat Raintiff, after explaining thaMedical Technicians Lang, Engelage, Freidrich, “otfieand
Eovaladiinstructed the nurseot to provide Plaintiff “with shit.” 1d. The nurse explainethat
this was in return for grievancédaintiff filed in the pastto complain about a mental health
professimal, D. Franklin? and because of the pushing incident in his disciplinary record. (Doc.

20, pp. 26-27). The nurse told Plaintiff that he was “screwed.” (Doc. 20, p. 27).

* Franklin is not named as a defendant in this actiny claims against this individual are considered
dismissed without prejudice.



On June 11, 2016, Engelage made medication rounds to Plaintiff'sldellWhen he
showed her his injuries, she said that “she didn’t give a futk.” She denied him all medical
treatment, including his psychotropic medicatiomd. She went on to explain that she already
knew about his injuries because she discussed witdnOfficer Spiller, Eovaladi, Allen, Ward,
Wooley, Gutreuter, Hudson and “other staff$d. They asked her not to document the injuries
or provide Plaintiff with any medical cardd. For that reason, Plaintiff should expect nothing.

Id.

On June 14, 2016, Hartman refused to let Plaintiff speak with a psychiatrist. (Doc. 20, p.
27). He acknowledged Plaintiff's assault by Officer Spiller and his igunmeluding the knot
on his head. Id. He admitted hearing Officer Spiller, Gutreuter, Eovalalien, Spiller,
Wooley, Carter, and others discuss it. (Doc. 20, pf28)7 In fact, he was riding with Officer
Spiller on the day of the assault and knew it was going to occur. (Doc. 20, pi&8&8nan also
said that Officer Spiller, Eovaladi, Wiy, Bump, and “others” told him that Plaintiff was not
allowed to speak with any medical or mental health provider. (Doc. 20, p.H&fjmanwas
also prohibited from documenting the injuridd.

On June 18, 2016, Ward observed Plaintiff standing in his cell and commented on the
fact that Plaintiff must have thought he was joking when he warned Plaintiff Himptanned
attack on him. (Doc. 20, p. 29). Ward indicated that Officer Spiller was supposedkifag
up bad,”but he failed to do so.ld. Ward, Wooley, Eovaladi, and Allen wanted him to inflict
more harm.ld. He then warned Plaintiff that the officers were monitoring his outgoing mail to

make sure he could not file a grievance to complain about the incident.



On June 23, 2016, Plaintiff finally had an opportunity to speak with a mental health
professional, Ms. Creasdn.(Doc. 20, p. 28). As soon as Officer Spiller, tfean, and Gee
observed the interaction, they put an end tddt. Theyinstructing Creason mdo speak wit
Plaintiff or let him speak with any other mental health or medical professidthal They said
that the order came from Sergeant Spiller and Bulaip.

SergeantSpiller later spoke with Plaintiff at his cell. (Doc. 20, p. 29). He admitted
knowing about every detail of the assaull. He explained that the officers knew of Plaintiff's
complaints about prison stathat datedback to an assauthtn him in February 2016. Id.
SergeantSpiller indicated that they were still monitoring Plaintiff’'s outgoing mail and would
intercept and “burn” any grievances or appeals related to prison guatdsaitahim.Id.

On July 7, 2016, Plaintiff encountered Brookman in the visiting room. (Doc. 20, p. 31).
Brookmantold Plaintiff that he had reviewed more than a thousand thePlaintiff sent to
Carter to complain adut Officer Spiller's assault on him in Junigl. Brookman indicated that
Carterwas alscaware of whabccurred Id. In fact, both Brookman and Carter knew about the
planned assault before it happened and could have stopddd iowever, they declined to do
so because Plaintiff deserved to be attacked.

On July 10, 2016, Aimee Lang passed by Plaintiff's cell. (28.p. 30). When she
saw Plaintiff, Lang stopped and acknowledged receipt of Plaintiff's raumerequests for
medical treatment since the date of his assddlt. She said that heshould have gathered from
her silence that no medical treatment woudddoovided for his wrist, head, chest, or stomach

injuries. Id. His sick call slips were destroyedd.

® Creason is not named as a defendant in this action, and als dgeunst this individual are considered
dismissed without prejudice.



On July 15, 2016Sergeantpiller spit in Plaintiff's face as he sat on the floor of his cell.
(Doc. 20, p. 30).Sergeantpiller explained thatdhwas aware of Plaintiff’'s numerous sick call
slips and complaints that documented the assault by Officer Spiller on June 10,I@018e
warned Plaintiff to stop filing them, or he would instruct Officer Spiller to inflictertoarm. Id.

On July 16, 2016, Engeda visited Plaintiff at his cell and repeated w8atgeanSpiller
told Plaintiff the day before. (Doc. 20, p. 30). He called Plaintiff a “fucking dum[b] ass” for
thinking that he would receive medical treatment after the June asgaettthat he did not
receive it after an assault that occurred earlier that ydarEngéage discouraged Plaintiff from
filing any additional sick call slips, stating that they would only be destroyesthlff. Id.

Later the same day, Bump walked by Fi#fi's cell and spit on his chest. (Doc. 20, p.
30). The officer told Plaintiff to stop filing sick call slipdd. He warned Plaintiff that if he
heard of any more medical complaints stemming from the assault by Officer ,Sp#erhe,
Eovaladi, and “other staffs” would “beat the hell out of [Plaintiff].” (Doc. 20, pp. 30-31).

On July 18, 2016, Gee informed Plaintiff that any written complaints he addressed to the
institution’s chief investigator would be reviewed by “any and all officessgasd to the
investigation units.” (Doc. 20, p. 31). He ordered Plaintiff to “quit sending fucking kitieir
investigation units requesting that Officer Spiller be disciplined for assayRiagtiff].” Id.

He also discouraged Plaintiff from complaigi about the denial of medical treatment for his
injuries. Id.

On July 20, 2016, Hudson spoke with Plaintiff. (Doc. 20, p. 32). He saitatiff
would be beaten again, if he submitted another kite complaining about the June assault by
Officer Spiler. Id. In the event he did so, Hudson threatened to personally beat him along with

other officers.Id. He warned Plaintiff that he would get away with “victimizing” Plaintiff.



On August 112016, Gutreuter called Plaintidf “dum[b] fuck” for sending complaints to
the internal affairs unit. (Doc. 20, p. 32). He explained StageantSpiller is Officer Spiller's
brother and also works for internal affairdd. Moreover, it was internal affairs officers,
including SergeanSpiller, Gutreter, Eovaladi, Wooley, and “othergfiat organized the attack
on Plaintiff. 1d. They made sure Officer Spiller was assigned to Plaintiff’'s gallery tguitck
[him] up.” 1d. Further, they instructed medical staff to deny Plaintiff treatment fanjoises.

Id.

On September 14, 2016, Eovaladi approached Plaintiff while he was speaking with a
mental health professional. (Doc. 20, p. 32). Eovaladi told Plaintiff that he hepeds not
surprised by Officer Spiller's assault of him on June 10, 2Q#6 After all, Eovaladi warned
him earlier that year that he had “more beatens coming” from dtaff Eovaladi then admitted
to intercepting “most” of Plaintiff's sick call slips and destroying them so thatoh&l aot
obtain medical care after tlassault. (Doc. 20, pp. 333). He said that he never liked Plaintiff
after learning ohis involvement in the February 2013 staff assault. (Doc. 20, p. 33).

Later the same day, Freidrich approached Plaintiff and said that he hopetifPlai
realized “months ago” that he would not be receiving medical care for the snhgisustained
during the assault in June. (Doc. 20, p. 33). He told Plaintiff that gdecsick call slips he filed
would never be found.ld. Further, he stopped caring about Plaintiff's safety as soon as he
learned that Plaintiff assault a prison official in 2016.

On October 3, 2016, Wooley spoke to Plaintiff as he passed by her, asking him why he
ever thought OfficeSpiller would be disciplined for his actions whwe assault waglanned by

prison staff. (Doc. 20p. 34). She admitted that prison officials intercepted grievances he
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directed to Warden Butler and internal affaarsd destroyed themld. They also destroyed his
sick call slips during the month after the assaldlt.

On October 17, 2016, Carter visited Plaintiff at his cell. (Doc. 20, p. 33). He told
Plaintiff to stop filing kites expressing fear for his safleégcause Carter “don’t give a fuckld.

If he cared, Carter said that he would have prevented Officer Spiller from aggduutti in the

first place. Id. He also could have ensured that Plaintiff received medical care following the
assault. Id. Carte explained that he simply had “no sympathy” for Plaintiff because he
assaulted a staff member in 2018d. Sometime in August, September, or October, Allen
approached Plaintiff and expressed the same sentiments as Carteeidndhir (Doc. 20, p.

34).

Plaintiff alleges that he spent more than a month suffering from his infjaliesing the
assault. (Doc. 20, p. 34X heseinjuries included a bruised forehead, headaches, dizziness, chest
pains,stomach paingoor vision, memory loss, forehead pain, sleeplessness, difficulty focusing,
poor comprehensiomepression, and anxietgmong other thingsld. He has beemnable to
address these issues because prison officials have decided to “turn a blind eyebmopthasnts.

Id.

Plaintiff now seeks compensatory damages in the amount of $28,000.00 and punitive
damages in the amount of $18,999.00 against the defendants. (Doc. 20, p. 35). He also seeks
injunctive relief in the form of an order permanently transferring him fromdvte 1d.

Discussion

To facilitate the orderly management of future proceedings in this casejnand

accordance with the objectives of Federal Rules of Civil Procedure 8(e) and it@{b)

Courtdeems it appropriate to organize the claim®laintiff's pro seFirst Amended @mplaint
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into the following enumerated counts. The parties and the Court will use these dmssgimat
all future pleadings and orders, unless otherwise directed by a judiotalr aff this Court. The
designation of these counts does not constitute an opinion as to their merit.

Count 1 - First Amendment claim of retaliation for filing grievanaes2016and
for pushinga correctional officem 2013.

Count 2 — Eighth Amendmentfailure to protect claim againf2efendantsfor
failing to prevenOfficer Spiller’'s asaulton Plaintiff on June 10, 2016.

Count 3 — Eighth Amendment excessive force claim against Officer Spiller for
assaulting Plaintiff on June 10, 2016.

Count 4 — Eighth Amendment deliberate indifference to serious medical needs

claim against Defendants for denying Plaintiff medical care and/or mental health

treatment after the assault that occurred on June 10, 2016.

Count 5 — Fourteenth Amendment claim against Defendantsrii@rcepting or

otherwise impeding Plaintiff's ability tfile grievances regarding his June 2016

beating.

Count 6 — Conspiracy claim against Defendants @ganizing or agreeing to

allow Officer Spiller to assault Plaintiff on June 10, 2016, and for then denying

him medical care and/or mental health treatnat access to grievances.
As discussed in more detail below, Counts 1, 2, 3, 46advive screening and shall proceed
against those defendants who are identified below in connection with each claim.5Ghatt
be dismissed with prejudice for failure to state a claim upon which reliebmagyanted.

Count 1

To state airst Amendment retaliation claima prisoner must demonstrate that: (1) he
engaged in activity protected by the First Amendment; (2) he sufferegravation that would
likely deter First Amendment activity in the future; and (3) there was a causaéatmn
between the two.Watkins v. Kasper599 F.3d 791, 794 (7th Cir. 2010) (citiidyidges V.
Gilbert, 557 F.3d 541, 546 (7th Cir. 2009)Plaintiff claims that the defendants retaliated against

him for two reasons. Firdihey were upset blyis decision to filea lawsuit against some of them
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and grievances against other2016 Secondthey learned of his involvement instaff assalt
in February 2013.

Filing a nonfrivolous lawsuit or grievance against a prison official qualifies as
constitutionally protected activity that supports a retaliation cldfarez v. Fenoglio792 F.3d
768, 783 (7th Cir. 2015) (citinfhomas v. Washingtp362 F.3d 969, 971 (7th Cir. 2004)Jhe
First Amendment “creates a right to ‘petition the Government [which by intatjonre of the due
process clause of the Fourteenth Amendment has been held to include state and local
governmentlsfor a redress of mievances.” Ogurek v. Gabqr827 F.3d 567 (7th Cir. 2016).
Prison officials may not retaliate against prisoners for filing grievancetherwisecomplaining
about the conditions of their confinemeromez v. Randl&80 F.3d 859, 866 (7th Cir. 2012);
Walker v. Thompsor288 F.3d 1005 (7th Cir. 2002peWalt v. Carter 224 F.3d 607, 619 (7th
Cir. 2000);Babcock v. Whitel02 F.3d 267 (7th Cir. 1996%ain v. Lane 857 F.2d 1139 (7th
Cir. 1988). In light of controlling precedent, Plaintiff's decision to file a-fiosolous suit
and/or gievances in 2016onstitutes protected conduct that supports a retaliation.claim

In contrast, the pushing incident in February 2013 is not protected camtlutherefore
does not spport a retaliationclaim.  “[A] physical assault is not by any stretch of the
imagination expressive conduct protected by the First Amendm#vistonsin v. Mitchell508
U.S. 476, 484 (1993) (“[P]rotected activity” under the First Amendment does hadenassault
or battery against an officerMcElroy v. Unknown PartiegsNo. 14cv-01020, 2014 WL
5396172, at *2 (S.D. Ill. Oct. 21, 2014) (dismissing claim because “restraining guaad” a
“physical assault” are not activities “protected under the First@dment”).

Plaintiff shall be allowed to proceed with his retaliation claim in Couagdinst all of

the defendantsat this time. However, the retaliation claim is limited to acts of retaliation taken
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against Plaintiff for filinga suit and/or grievanced Menard in 2016 .No retaliation claim shall
proceed against these defendants based on the pushing incident that occurred in 2013.
Count 2

To state a Eighth Amendmentailure-to-protect claim, a prisoner must allege facts
suggesting that he facedsubstantial risk of serious harm, and that the defendants knew of and
disregarded that riskWilson v. Ryker451 F. App’x 588, *1 (7th Cir. 2011) (citingarmer v.
Brennan 511 U.S. 825, 834, 837 (1994&antiagov. Walls 599 F.3d 749, 756 (7th C2010)).
A generalized risk of violence will not support a claim under the Eighth Amendment because
prisons are inherently dangerouglilson 451 F. App’xat *1 (citing Brown v. Budz398 F.3d
904, 909, 913 (7th Cir. 2005Riccardo v. Rausct875 F.3d 521, 525 (7th Cir. 2004)). Plaintiff
must instead allege a tangible threat to his-leihg. Grieveson v. Andersob38 F.3d 763,
777 (&h Cir. 2008) Billman v. Indiana Dep’t of Correction®6 F.3d 785, 788 (7th Cir. 1995)
(noting a distinction between actual and feared exposuijd]f).is the reasonably preventable
assault itself, rather than any fear of assault, that gives rise to a compersablancler the
Eighth Amendment.”Jones v. Butler663 F. App’x 468, 470 (7th Cir. 2016) (quotiBgbcock
102 F.3d at 272

The allegations in the First Amended Complaint suggest that the following defendants
were aware of a tangible threat to Plaintiff’'s safety posed by the plattaesk on June 10, 2016,
but failed to take steps to stop it: Sergeantli®pi Gee, Hudson, Eovaladi, Allen, Gutreuter,
Bump, Freidrich, Hartman, Carter, Brookman, Wooley, and Ward. Count 2 shall proceed agai
these defendantsThis claim shall be dismissed withoptejudiceagainstall otherdefendants
because the alleganhs donot suggest that they knew aftangible threat to Plaintiff's safety

prior to June 10, 2016, and failed to take steps to intervene anthstaptack Officer Spiller
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(who is subject to Count 3)ang, Gregson, and Engelage. Count 2 shall be dismissed without
prejudice against them.
Count 3

The intentional use of excessive force by prison guards against a prisoner without
penological justification gives rise to an Eighth Amendment claim for camel unusual
punishment.Wilkins v. Gaddy559 U.S. 34, 380 (2010),DeWaltv. Carter, 224 F.3d 607, 619
(7th Cir. 2000). To state an Eighth Amendment excessive ¢taoa, a prisoer must show that
an assault occurred and that “it was carried out ‘maliciously and sadistrediigr than apart
of ‘a goodfaith effort to maintain or restore discipline.Wilkins 559 U.S. at 40 (citingludson
v. McMillian, 503 U.S. 1, 6 (1992)).

The allegations irthe First Amended Complaint suggest that Officer Spiller may have
used excessive force agaifdaintiff on June 10, 2016. hE officer allegedly twisted Plaintiff's
handcuffs so tightly thalbe bled. (Doc. 20, pp. 2484). Officer Spillerthen pushed Plaintiff
down and caused him to sustain a head injury before punching him in the chetsinaad. Id.

There is no suggestion that Plaintiff provokedltkating Id.

Accordingly, Count 3 shall receive further review against Officer Spiller. This claim
shall be dismissed with prejudice against all other defendetimuse no one else is named
connection with the June 2016 assault on Plaintiff or any other use of excessivagamrcs
him. See Palmer v. Marion Count@27 F.3d 588, 594 (7th Cir. 2003) (fijividual liability
under 42 U.S.C. 8983 can only be based on a finding that the defendant caused the deprivation
at issué).

Count 4
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To establish a violation othe Eighth Amendment righto receivemedical care, a
prisoner must demonstrate that he suffered from an objectively serious meeidahnk the
defendantsesponded to it with deliberate indifferenc@affey v. Maug-- F. App’x --, 2017 WL
659349 (Th Cir. 2017) (citingFarmer, 511 U.S. at 834 (1994Berry v. Peterman604 F.3d 435,
440 (7th Cir. 2010)). The numeroumtreaed injuriesthat Plaintiff describes, including
bruised forehead, headaches, dizziness, chest pains, stomach pains, poor vision, memory loss
forehead pain, sleeplessness, difficulty focusing, poor comprehension, depression,ietyd anx
suggest that he suffered from a serious medical n&hbey v. MitchelLawshea 806 F.3d
938, 941 (7th Cir. 2015) (noting that palonecan be an objectively serious medical condition);
Hayes v. Snydeb46 F.3d 516, 523 (7th Cir. 2008) (samEurther, the allegabins indicatehat
the following defendants were aware Plaintiffs medical needs and denied him access to
medical care and mental health treatment after the June b&atiiogr Spiller, Sergeant Spiller,
Gee, Hudson, Eovaladi, Allen, Gutreuter, Lang, Bump, Freidrich, Hartman, Gregster, Car
Wooley, Engelage, and WardCount 4shall proceed against these defenddotsexhibiting
deliberate indifference to Plaintiff's serious medical and/or mental healtls.need

This claim is subject to dismissal against Hartman. The allegations do nottshggbe
was personally involveth the denial of Plaintiffs medical care or mental health treatm8et
Palmer v. Marion County327 F.3d at 594. Accordingly, Coufitdhall be dismissed without
prejudice against this defendant.

Count 5

Grievance procedures are not constitutionally mandatediens v. Hinsley635 F.3d

950, 953 (7th Cir. 2011). Therefore, the failure of prison officials to follow a prison’s greevanc

procedures does not give rise to a Fourteenth Amendment due processldlafnmy right to a
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grievance procedure is a procedural right and thus not implicated under the Due €lagsess
Grieveson 538 F.3dat 772 As such, the alleged mishandling of grievances by individuals who
otherwise did not participate in the underlying conduct states no c@mens 635 F.3d at 953.

Count 5cannot proceed against any of the defendants and shall be dismissed with
prejudice for failure to state a claim upon which relief may be granted. Howleeeatismissal
of this claim does not leave Plaintiff without recourse. The conduct giving riseite, ithe
defendants’ use of excessive force against him, failure to protectahohdenial of adequate
medical cae) supportlaimsagainst the defendants under Counts 1, 2, 3, 4, and 6.

Count 6

A civil conspiracy claim is cognizable under § 198@/alker v. Thompsor288 F.3d
1005, 100708 (7th Cir. 2002) (recognizing a conspiracy claim under 8§ 1983). It is enough in
pleading a conspiracy to indicate the parties, the general purpose, and the aperoaimaf
the conspiracy.ld. at 1007. The allegations in theifst Amended Complat suggest that the
defendants reachedh aagreenent regarding the June beating ahe subsequentienial of
medicalcareand mental healtlreatment (Doc. 20, pp. 284). Accordingly, the conspiracy
claim in Count6 survives screenmagainst all of the defendants.

Pending Motions

Plaintiff's Motion to Correct Defendant Name (Doc. 2755RANTED.
Plaintiff's Motion for Appointment of Counsel (Doc. 28) shallREFERRED to United
States Magistrate Jud@ephen C. Williamsfor a decision.
Disposition
The Clerk isDIRECTED to replace “Gracin” with NURSE L. GREGSON' as a

defendant on the docketing sheet in CM/ECF.
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IT IS HEREBY ORDERED that COUNT 5 is DISMISSED with prejudice against all
Defendantdor failure to state a claim upon which relief may be granted.

COUNTS 1and6 will proceedagainstALL NAMED DEFENDANTS .

COUNT 2 will proceed againsbefendantsWILLIAM SPILLER, GEE, HUDSON,
EOVALADI, ALLEN, GUTREUTER, BUMP, FREIDRICH, HARTMAN, CARTER,
BROOKMAN, WOOLEY, andWARD. This claim isDISMISSED without prejudice against
DefendantOFFICER SPILLER (#7356), LANG, GREGSON, andENGELAGE for failure
to state a claim upon which relief may be granted.

COUNT 3 will proceed against Defenda®FFICER SPILLER (#7356). This claimis
DISMISSED with prejudice against all remaining defendants for failure to state a claim upon
which relief may be granted.

COUNT 4 will proceed againsbefendant©OFFICER SPILLER (#7356), WILLIAM
SPILLER, GEE, HUDSON, EOVALADI, ALLEN, GUTREUTER, LANG, BUM P,
FREIDRICH, HARTMAN, GREGSON, CARTER, WOOLEY, ENGELAGE, andWARD.
This claim isDISMISSED without prejudice againdDefendantBROOKMAN for failure to
state a claim upon which relief may be granted.

With regard toCOUNTS 1-4 and 6, the Clerk shall prepare foALL NAMED
DEFENDANTS: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a
Summons), and (2) Form 6 (Waiver of Service of Summonbkg Clerk iSDIRECTED to mail
these forms, a copy of the First Amendaamplaint(Doc. 20), and this Memorandum and Order
to each Defendant’s place of employmb as identified by Plaintifflf a Defendant fails to sign
and return the Waiver of Service of Summons (Form 6) to the Clerk within 30 dayshie date

the forms were sent, th€lerk shall take appropriate steps to effect formal service on that
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Defendant, and the Court will require that Defendant to pay the full costs of famales to
the extent authorized by the Federal Rules of Civil Procedure.

With respect to a Defendawho no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s currenk wddress, or, if
not known, theDefendant’s lasknown addressThis information shall be used only for sending
the forms as directed abovefor formally effecting service Any documentation of the address
shallbe retained only by the Clerk. Address information shall not be maintained in theleourt f
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copy of every pleading or other document submitted for considesation Gourt.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a
true and correct copy of the document wawvad on Defendants or couns@lny paper received
by a district judge or magistrate judge that has not been filed with the Cléhatofails to
include a certificate of service will be disregarded by the Court.

Deferdants areORDERED to timely file an appropriate responsive pleading toRinst
Amended Complaint (Doc. 20and shall not waive filing a reply pursuant to 42 U.S.C.
§ 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United StateMagistrate
JudgeStephen C. Williamsfor further pretrial proceedingsincluding a decision on Plaintiff's
Motion for Appointment of Counsel (Doc. 28), pursuant to Local Rule 72.2(b)(2) abld28.

8 636(c),if all parties consent to such a referral.
Further, this entire matter shall IREFERRED to United States Magistrate Judge

Williams for disposition, pursuant to Local Rule 72.2(b)(2) andU2B8.C. § 636(c)if all parties
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consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymenisof cos
under § 1915, Plaintiff will be required to pay the full amount of the casyaydless of the fact
thathis application to proceed forma pauperisvas grantedSee28 U.S.C. 81915(f)(2)(A).

Plaintiff is ADVISED that at the time applit@n was made under 28 U.S.C. 8§ 1915 for
leave to commence this civil action without being required to prepay fees and coste or gi
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the Clerk oltthe C
who shall pay therefrom all unpaid costs taxed against plaintiffemd the balance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independeny investigate his whereaboutsThis shall be done in writing and not later than
7 daysaftera transfer oother change in address occufailure to comply with this order will
cause a delay in the transmission of court documents and may result in dismib&hction
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT 1S SO ORDERED.
DATED: April 13, 2017

s/ MICHAEL J. REAGAN
U.S.Chief District Judge
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