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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ADAM PEGUES, # R-50721,
Plaintiff ,

VS. CaseNo. 16€v-1235-SMY
A. STEBER,

JANA CARIE,

CHAD RAY,

C/O SIMPSON,

C/O KIDD,

C/O ADAMSON,

C/O KAMP,

C/O CLARY,

C/O OCHS,

C/O BRANT,

C/O LAMPLEY,

C/O TRIBBLE,

and ELDON L. COOPER,

Defendants.

N e e e N N N N N N N N N N S N L N N N

MEMORANDUM AND ORDER

YANDLE , District Judge:

Plaintiff Adam Pegues, currently incarcerated at Lawrence Correctional Center
(“Lawrence”), hasfiled this pro se civil rights action pursuant to 42 U.S.C. § 1983. Plaintiff
claims thathe was subjected to excessive force, denied medical attentibimathis due process
rights were violated in a disciplinary hearinge also raises a battery claim under state [ae
Complaint is now before the Court for a preliminary review pursuant to 28 U.S.C. 8 1915A.

Under 81915A, the Court is required to screen prisoner complaints to filter out non
meritorious claims. See 28 U.S.C. 81915A(a). The Court must dismiss any portion of the

complaint that is legally frivolous, malicious, fails to state a claim upon wialesf may be
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granted, or asks for money damages from a defendant who by law is immune from gfich reli
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that “no reasonable person could suppose to have any rheeit.”Clinton, 209 F.3d
1025, 1026-27 (7th Cir. 2000).

An action fails to state a claim upon whiollief can be granted if it does not plead
“‘enough facts to state a claim to relief that is plausible on its fa8elt Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007)The claim of entitlement to relief must cross “the line
between possibility andlausibility.” 1d. at 557. Conversely, a complaint is plausible on its face
“when the plaintiff pleads factual content that allows the court to draw theneddeanference
that the defendant is liable for the misconduct allegefishcroft v. Igbal, 556 U.S. 662, 678
(2009).

Although the Court is obligated to accept factual allegations asseei8&mith v. Peters,
631 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so sketchy or implausible
that they fail to provide sufficient notice of a plaintiff's clainBrooks v. Ross, 578 F.3d 574,
581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate abstratioresiof
the elements of a cause of action or conclusory legal statemelds.” At the same time,
however, thdactual allegations of a pro se complaint are to be liberally constf&eedArnett v.
Webster, 658 F.3d 742, 751 (7th Cir. 201 Redriguez v. Plymouth Ambulance Serv., 577 F.3d
816, 821 (7th Cir. 2009).

Applying these standards, the Court finds thame of Plaintiff's claims survive

threshold review under § 1915A.



The Complaint

On March 30, 2016, Plaintiff, who uses a wheelchair to mobilize dueigahbling spine
condition, was called to the health care unit to see Dr.'C@oc. 1, p. 11). The doctor ordered
Plaintiff to get out of his wheelchair, but Plaintiff protested that he is unable toowvatand
because of a deteriorating disc in his spine. Dr. Coe stated that he was takynBlawtiff's
wheelchair, and ordered Lt. Ray to make fi#figet out of the chairPlaintiff again said that he
was unable to do so. Dr. Cdeenordered Lt. Ray to take Plaintiff to segregation if he did not
get out of the wheelchair and walk “as of right nowd. Plaintiff believes Dr. Coe acted in this
way because Plaintiff has pending lawsuits against him.

Lt. Ray took Plaintiff to the segregation uniherehe“was thrown out of his wheel chair
and into the shower.” (Doc. 1, p. 12). Lt. Steber ordered Plaintiff to stand up and walk to the
shower door so he could be searched and handcuffed. Plaintiff responded that he could not walk
or stand, and needed the wheelchair in order to move to the door. C/O Simpson and C/O Kidd
picked Plaintiff up. Steer twisted Plaintiff's arm and wrist to remove his restraints, and Plaintiff
was returned to a sitting position on the shower floor. Plaintiff asked Adamson and Kidd for
help to undress because of his inability to walk or stand, but they ignored him.

Steber summoned the tactical team (consisting of Officers Kamp, Clary, Oemg, B
Lampleyand Tribble). They sprayed Plaintiff with pepper spray after he told therhehzould
not walk or stand. He remained in a sitting position on the floor with his hands in thB@dr. (

1, p. 13). The tactical team officers tHgmmped ofi Plaintiff, twisting, pulling, and turning his
body, causing him to scream in paimd. They alsochoked him while helay face down on the

floor.

! Dr. Coe is not named as a Defendant in the CompdaidtPlaintiff does not assert any claims against
him. Plaintiff provided a copy of his medical permit for a wheelchair, issued Noxef) 2015. (Doc.
1-1, p. 2).



Plaintiff was then taken to a segregation cell, where he was left lying diodinevith
pepper spray chemicals still on his body and in his hair. He asked for medictibatéad help
to clean off the chemicals from Clary, Brant, Ochs, Lampley, Tribble, Kaimmsn, Adamsn
and Kidd, but they ignored his requests. (Doc. 1, p. 13). During Plaintiff’'s time iegseign,
he was unable to use the shower, attend gagb to family visits because Simpson, Adamson
and Kidd refused to give him his wheelchair.

As a reslt of a disciplinary ticket issued against Plaintiff for the events of M&(h
2016, he was punished with 3 months segregation and 3 moigrel€ (Doc. 1, p. 14). He
claims thathe real reason he was punished was because of his disahdiudo retaliation by
Cooper and Carie, who conducted the disciplinary hearing. Cooper and Carie demgfd Plai
the right to participate in the hearing and give a statement, because tisey ref give him his
wheelchair so he could attend. Cooper and Carie found Plaintiff guilty of the etigingat him
being present.

Plaintiff seeks compensatory and punitive damaged an injunction ordering the
Defendants not to retaliate against him. (Doc. 1, p. 15).

Merits Review Pursuant t028 U.S.C. § 1915A

Based on the allegations of the Complaint, the Court finds it convenient to divigethe
se action into the following counts. The parties and the Court will use these designatiall
future pleadings and orders, unless otherwise directed by a judicial offitieis d@@ourt. The
designation of these counts does not constitute an opinion as to their merit. Arglaothehat
is mentioned in the Complaint but not addressed in this Order should be considered dismissed
without prejudice.

Count 1: Eighth Amendmentlaim againsRay, Steber, Simpson, Kidd, Kamp,
Clary, Ochs, Brant, Lampley, and Tribbléor using excessive force while



removing Plaintiff from his wheelchair, removing his restraints, spraying him

with pepper spray, and battering and choking him on March 30, 2@&d&mson

just refused to help PL undress)

Count 2: State tort battery claim against Ray, Steber, Simpson, Kidd, Kamp,

Clary, Ochs, Brant, Lampley, and Tribble, foemoving Plaintiff from his

wheelchair, removing his restrds, spraying him with pepper spray, and battering

and choking him on March 30, 2016;

Count 3: Eighth Amendment claim againglary, Brant, Ochs, Lampley,

Tribble, Kamp, Simpson, Adamson, and Kiddr; refusing to summon medical

attention for Plaintiffafter he was battered, and refusing to help him clean off the

pepper spray chemicals

Count 4: Eighth Amendment clainagainst Simpson, Adamson, and Kidd for

withholding Plaintiff's wheelchair, preventing him from showering, attending

yard, and particigang in family visits;

Count 5: Due process claims against Cooper and Carie for preventing Plaintiff

from attending and giving a statement at his disciplinary committee hearing,

finding him guilty in his absence, and punishing him with 3 months segregation.

Counts 1, 2, 3, and 5 shall receive further review. Count 4 shall be dismissed without
prejudice for failure to state a claim upon which relief may be granted.

Count 1 —Excessive Force

The intentional use of excessive force by prison guards against an immtlaceit
penological justification constitutes cruel and unusual punishment in violation of gh¢hEi
Amendment and is actionable undet¥3. See Wilkins v. Gaddy, 559 U.S. 342010); DeWalt
v. Carter, 224 F.3d 607, 619 (7th Cir. 2000). An inmate must show that an assault occurred, and
that “it was carried out ‘maliciously and sadistically’ rather than as paat @dodfaith effort to
maintain or restore discipline.Wilkins, 559 U.S. at 40 (citingludson v. McMillian, 503 U.S. 1,
6 (1992)). An inmate seeking damages for the use of excessive force need nshestabls

bodily injury to make a claim, but not “every malevolent touch by a prison guard gigds @as

federal cause of action.” Wilkins, 559 U.S. at 388 (the question is whether force was de



minimis, not whether the injury suffered was de mininmssg;also Outlaw v. Newkirk, 259 F.3d
833, 837-38 (7th Cir. 2001).

Here, Plaintiff asserts an Eighth Amendmentircldbased on the following actions
occurringon March 30, 2016: Ray, or somebody under his direction, threw Plaintiff out of his
wheelchair onto the floor of the segregation shower; Simpson and Kidd picked Plgirdifid
held him while Steber painfully twisted Plaintiff's arm and wrist to remove his nmestraat
Steber’s direction, tactical team officers Kamp, Clary, Ochs, Brant, legrapd Tribble sprayed
Plaintiff with pepper spray while he was sitting on the floor; and while he wakeofidor,
Kamp, Clary, Ochs, Brant, Lampleyd Tribble jumped on him, twisted, pulladd turned his
body, and choked him. During all these events, Plaintiff claims that he wasisthgesfficers
in any way, but told them that he was unable to comply with their orders to undergo a search
because he could not walk or stand on his own.

At this early stage of the case, Plaintiff has stated a viable claim forsesecdsrce
against Ray, Steber, Simpson, Kidd, Kamp, Clary, Ochs, Brant, Larapkéyiribble Thus,
Count 1 shall proceed for further consideration.

Count 2 — State Law Claim forBattery

Under lllinois state law, “[a] battery occurs when one ‘intentionadlignowingly without
legal justification and by any means, (1) causes bodily harm to an individual or (2% make
physical contact of an insulting or provoking nature with an individuaShith v. City of
Chicago, 242 F.3d 737, 744 (7th Cir. 2001) (quoting 720 CoMP. STAT. 5/12-3(a)).

Where a district court has original jurisdiction over a civil action such&%283 claim,
it also has supplemental jurisdiction over related state law claims pursuant toSa8. U

81367(a), so long as the state claims “derive from a common nuclepsratige fact” with the



original federal claims.Wisconsin v. Ho-Chunk Nation, 512 F.3d 921, 936 (7th Cir. 2008). “A
loose factual connection is generally sufficienHouskins v. Sheahan, 549 F.3d 480, 495 (7th
Cir. 2008) (citingBaer v. First Options of Chicago, Inc., 72 F.3d 1294, 1299 (7th Cir. 1995)).

Here, Plaintiff's battery claim is based on the identical facts discussed abGount 1
which gave rise to his Eighth Amendment claim for excessive force. As $igcigourthas
supplemental jurisdiction to consider the battery claim. The state law battery cl&@ouirt 2
shall also proceed against Ray, Steber, Simpson, Kidd, Kamp, Clary, Ochs, Brapig\.and
Tribble.

Count 3 —Deliberate Indifference to a Serious Medical Ne#

A guard who uses excessive force on a prisoner has “a duty of prompt attention to any
medical need to which the beating might give riseC¢oper v. Casey, 97 F.3d 914, 917 (7th
Cir. 1996). Under this authority, thgefendants who allegedly inflicted excessive force on
Plaintiff as described in Count (Ray, Steber, Simpson, Kidd, Kamp, Clary, Ochs, Brant,
Lampleyand Tribble)and then prevented Plaintiff from getting immediate medical attention for
his injuries, may be found liable for deliberate indifferencehi® need for medical care
Additionally, after the assayltPlaintiff specifically askedAdamson, Clary, Brant, Ochs,
Lampley, Tribble, Kamp, Simpsand Kiddto help him get medical attention and/or to help him
clean the pepper spray residue off his body, but these Defendants faissistchim in any way.

At this juncture it cannot be determined whether the actions of Clary, Brant, Ochs,
Lampley, Tribble, Kamp, Simpson, Adamson, Kidthy and Steberesulted in Plaintiff being
denied medical care or otherwise constituted deliberate indifference to Ptasstifous medical
needs. Therefore, Plaintiff's claim Count 3 against thesdefendantsnay proceed for further

review.



Dismissal of Count 4 -Unconstitutional Conditions of Confinement

Plaintiff claims that becaus8impson, Adamsorand Kidd refused to give him his
wheelchair after he was moved to a segregation cell, he was unable to use the attend
yardor go to the visiting area to see familjso, hs wheelchair was in front of his cell, which
was “notan ADA cell.” (Doc. 1, p. 14). He asserts that these deprivations violated his Eighth
Amendment right to be free from cruel and unusual punishfment.

The Eighth Amendment prohibitiomgainst cruel and unusual punishment forbids
unnecessary and wantanfliction of pain, and punishment grossly disproportionate to the
severity of the crimeRhodes v. Chapman, 452 U.S. 337, 346 (1981) (quotiGyegg v. Georgia,

428 U.S. 153, 173 (1976)). Prison conditions that deprive inmates of basic humas foeells
medical care, sanitation, or physical safetyay violate the Eighth AmendmenRhodes, 452
U.S. at 346; ee also James v. Milwaukee Cnty., 956 F.2d 696, 699 (7th Cir. 1992).

Claims under the Eight Amendment have both an objective and subjeatin®ment.
McNell v. Lane, 16 F.3d 123, 124 (7th Cir. 1994%e also Wilson v. Seiter, 501 U.S. 294, 302
(1991). The objective conditions must have resulted in an unquestioned and serious deprivation
of basic human needs or deprived the inmate of themmincivilized measure of life’s
necessities. Rhodes, 452 U.S. at 347accord Jamison-Bey v. Thieret, 867 F.2d 1046, 1048 (7th
Cir. 1989); Meriwether v. Faulkner, 821 F.2d 408, 416 (7th Cir. 1987)The subjective
requiremenfocuses ora defendant’s culpable state of mind, which is deliberate indifference to a
substantial risk of serious harm to the inmate from those conditibasmer v. Brennan, 511

U.S. 825, 842 (1994).

2 Plaintiff does not articulate any claim under the Americans with Dised Act or theRehabilitation
Act in the instant Complaint, therefore, the Court shall not evaluagther any violation of either Act
may have occurred.



A temporary deprivation cd prisoner’'saccess tdamily visits does not implicate Eighth
Amendment concerngOverton v. Bazzetta, 539 U.S. 126, 1372003)(prison disciplinary policy
that restricted visitation for a limited period did notéate inhumane prison conditions, deprive
inmates of basic necessities, fail to protect their health or safetyNor does it involve the
infliction of pain or injury, or deliberate indifference to the risk that it might oatculherefore,
Plaintiff may not maintain an Eighth Amendment claim on that basis.

Turning to the deprivation of showers and yard time, these matsr®r may not rise to
the level of objective seriousness that would trigger Eighth Amendment scriitieye is no
clear standard as to the minimum frequency of showers an inmate must bel alavparticular
period of time. See Davenport v. DeRobertis, 844 F.2d 1310, 13167 (7th Cir. 1988) (one
shower per week for inmates in segregation is constitutionally suffici&é¢)also Caldwell v.
Miller, 790 F.2d 589, 6001 (7th Cir. 1986) (mere discomfort and inconvenience do not
implicate the Constitution).

The Seventh Circuit has noted that a “[lJack of exercise could rise to a coosatuti
violation where movement is denied and muscles are allowed to atrophy, and theohdz
individual is threatened.”Harris v. Fleming, 839 F.2d 1232, 1236 (7th Cir. 198%)ench v.
Owens, 777 F.2d 1250, 1255 (7th Cir. 198%prt. denied, 479 U.S. 817 (1986)See also
Delaney v. DeTdlla, 256 F.3d 679, 6884 (7th Cir. 2001) (collecting cases) (exee is “a
necessary requirement for physical and mental-baghg,” but a short term denial of exercise
does not violate the Constitution).

In Plaintiff's case, the Complaint does not indicate the length of time that Plaintiff was
unable to shower or attend yard, nor does it describe whetlserffered any physicaffectsas

a result of those restrictionsAs such,the minimal factspled do not show that Plaintiff



experienced a serious deprivation that created an excessive risk to his heal#swusda his
inability to access the shower and yard tim€ount 4, therefore, fails to state an Eighth
Amendment claim upon which relief may be granagdinst Simpson, Adamsan Kidd. This
claim shall be dismissed at this time without prejudice.
Count 5 — Deprivation of a Liberty Interest without Due Process

Under certaidimited circumstances, an inmate punished with segregation may be able to
pursue a claim for deprivation of a liberty interest without due process of $agvMarion v.
Columbia Corr. Inst., 559 F.3d 693, 6998 (7th Cir. 2009). The Supreme Court has stated that
in order to satisfy due process concerns, an inmate must be given advance writeenfribgc
charge before he is called to the disciplinary hearing, the right to appear thefdrearing panel,
the right to call witnesses if prison safety allows, and a written statemere odabons for the
discipline imposed Wolff v. McDonnell, 418 U.S. 539, 5689 (1974). In addition, the decision
to impose discipline must bemuorted by “some evidence Black v. Lane, 22 F.3d 1395, 1402
(7th Cir. 1994).

Here, Plaintiffwas found guilty of disobeying a direct orderd punished with 3 months
in segregation based on the hearing conducted by Cari€aopker. (Doc. 41, p. 4). Thedasis
for the disciplinary charge was thRataintiff was given 3 orders to come to the chuckhole and
cuff upand 3 orders to comply with a strip search, both of which he refused td.dblowever,
Plaintiff allegesin his Complaint that heould not comply with officers’ orders becausewses
unable to stand and watl his ownand needed help in order to remove his clothing. While the
hearing report prepared by Carie and Cooper states that Plaintiff “retusggear” before the
committee, Plaintiff asserts that he was unable to attend the hearing b€capse and Carie

refused to provide him access to his wheelchair. There appears to be no HetpGteoper and

10



Carie found Plaintiff guilty in his absenceBased on Plaintiff’'s account, he may have been
deprived of the right to appear before the hearing panel to present a stateimsndefense,
which is a basic due process guaranteger\Wolff.

That factor alone, however, does not support a viable claim for deprivation of a liberty
interest without due process. An inmate has a due process liberty interasgjimlibe general
prison population only if the conditions of his or her disciplinary confinement impose cCaltypi
and significant hardship[s]. . in relation to the ordinary incidents of prison lifeSandin v.
Conner, 515 U.S. 472, 484 (19953ee also Wagner v. Hanks, 128 F.3d 1173, 1175 (7th Cir.
1997) (in light ofSandin, “the right to litigate disciplinary confinements has become vargsh
small”). For prisoners whose punishment includes being put in disciplinary segmegaider
Sandin, “the key comparison is between disciplinary segregation and nondisciplinary siegrega
rather than between disciplinary segregation and the general prison populdtfagnér, 128
F.3d at 1175.

Two elementsmust be considered taletermire whether disciplinary segregation
conditions impose atypical and significant hardships: “the combined import of theodwht
the segregative confinemeanhd the conditions endured by the prisoner during that period.”
Marion v. Columbia Corr. Inst., 559 F.3d 693, 6998 (7th Cir. 2009) (emphasis in original).
The first prong of this twgart analysis focuses solely on the duration of disciplinary
segregation For relatively short periods of disciplinary segregation, inquiry into specif
conditions of confinement is unnecessasge Lekasv. Briley, 405 F.3d 602, 612 (7th Cir. 2005)
(56 days);Thomas v. Ramos, 130 F.3d 754, 761 (7th Cir. 1997) (70 days) r¢hatively short
period when one considers his 12 year prison sentence”). In these cases, the short dthiation of

disciplinary segregation forecloses any due process liberty integestliess of the conditions.

11



See Marion, 559 F.3d at 698 (“we hawfirmed dismissal without requiring a factual inquiry
into the conditions of confinement”).

Plaintiff spent 3 months (90 days) in disciplinary segregation. fdr®d of timemay
be long enough to trigger an inquiry into the conditions of his confinenieméference to those
conditions Plaintiff asserts that for at least part of his time in segreghgonas unable to use
his wheelchair to get around, and as a result, was deprived of access to theasitbward
which he would otherwise have had even in segregation. Further factual development will be
necessary in order to determine whethesétmenditionsconstituted an “atypical and significant
hardship” that would demonstrate a violation of a liberty interest without due process.
Accordingly, the due process claim against Cooper and Car@oumt 5 shall proceed for
further review.

Pending Motion

Plaintiffs motion for recruitmentof counsel (Doc. Bshall be referred téhe United

States Magistrate Judge for further consideration.
Disposition

COUNT 4 is DISMISSED without prejudice for failure to state a claim upon which
relief may be granted.

The Clerk of Court shall prepare for Defenda®™&EBER, CARIE, RAY, SIMPSON,
KIDD, ADAMSON, KAMP, CLARY, OCHS, BRANT, LAMPLEY, TRIBBLE and
COOPER: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a Summons), and
(2) Form 6 (Water of Service of Summons). The ClerkDERECTED to mail these forms, a
copy of the Complaint, and this Memorandum and Order to each Defendant’'s place of

employment as identified by Plaintiff. If a Defendant fails to sign and returiduger of

12



Servie of Summons (Form 6) to the Clerk within 30 days from the date the forms were sent, the
Clerk shall take appropriate steps to effect formal service on thahdizefe and the Court will
require that Defendant to pay the full costs of formal service,écettent authorized by the
Federal Rules of Civil Procedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s currenk wddress, or, if
not known the Defendant’s ladtnown address. This information shall be used only for sending
the forms as directed above or for formally effecting service. Any docutioentd the address
shall be retained only by the Clerk. Address information shall not be maintaineccouthéle
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copy of every pleading or other document submitted for considesation @ourt.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a
true and correct copy of the document was served on Defendants or counsel. Any pape rec
by a district judge or magistrate judge that has not been filed with the @ld¢hHat fails to
include a certificate of service will be disregarded by the Court.

Defendants areORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this action REFERRED to United States
Magistrate Judge Reona J. Daly for further pretrial proceedings, which shall include a
determination on the pending motion fecruitmentof counsel (Doc. 3

Further,this entire matter shall REFERRED to United States Magistrate JudDaly

for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. § 63864tl)parties consent to

13



such areferral.

If judgmentis rendered against Plaintiff, atite judgment includes the payment of costs
under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that
his application to procedd forma pauperis has been grantedee 28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and ndbhdaté
days after a transfer or other change in address occurs. Failure to comply withrdar will
cause a delay in the transmission of court documents and may result in dismib&ahkofion
for want of prosecutionSee FED. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: April 13, 2017

s/ STACI M. YANDLE
United States District Judge

14



