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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

SHUNG MOORE,
Plaintiff,

VS. Case No. 16—cv—1239-NJR
ZIEGLER,

NEWCOMB,

AIMEE L. LANG,
LOUCKS,

HARRIS,

SPILLER,

PHELPS,

WATKINS,

KIMBERLY BUTLER, and
MONUJE,

N N N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

ROSENSTENGEL, District Judge:

Plaintiff Shung Moore, an inmate in Menard Correctional Center, brings this action for
deprivations of his constitutional rights puant to 42 U.S.C. §1983. Plaintiff requests
declarative relief, along with compensatory and punitive damages.

The case is now before the Court for a preliminary review of the Complaint pursuant to
28 U.S.C. § 1915A, which provides:

(a) Screening— The court shall review, before dting, if feasible or, in any

event, as soon as practicable after docketngpmplaint in a civil action in which a

prisoner seeks redress from a governmental entity or officer or employee of a

governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify

cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—
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(2) is frivolous, malicious, ofails to state a claim on which
relief may be granted; or

(2) seeks monetary relief from a defendant who is immune
from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that any reasonable person would find meritlessy. Clinton209 F.3d 1025, 1026-
27 (7th Cir. 2000). An action fails to state aitiaipon which relief can be granted if it does not
plead “enough facts to state a claim to relief that is plausible on its taek Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitent to relief must cross “the line
between possibility and plausibilityld. at 557. At this juncture, éfactual allegations of the
pro secomplaint are to be liberally construétke Rodriguez v. Plymouth Ambulance S&ir

F.3d 816, 821 (7th Cir. 2009).

The Complaint

On July 27, 2014, Ziegler handcuffed Plaintiff to escort him to the medical unit to receive
insulin. (Doc. 1, p. 11). Plaintiff told Ziegler the handcuffs were on too tight; Ziegler tested them,
found them fine, and refused to loosen thédn.Plaintiff called Ziegler a jackass when they
reached medicald. When it came time to escort Plaintiff back to his cell, Ziegler then radioed
for assistance, and Newcomb came to assist ZielgleiWhen they reached Plaintiff's cell,
Ziegler shoved Plaintiff into the cell, and themled the lead cuff—a short chain extending from
a pair of handcuffs used to maintain cohtwwb a prisoner—through the chuck hole. (Doc. 1,

p. 12). Plaintiff was still handcuffed at this timd. Ziegler then began to pull and release the
lead cuff in a manner that exerted an extreme downward pressure on Plaintiff's wrists, arms, and

shoulders, causing him intense path.Ziegler also un-cuffed Plaintiff abruptly, causing him to



fall. 1d. Ziegler threatened Plaintiff and leftd. Newcomb failed to intervene at any time during
this sequence of eventd.

Plaintiff submitted a sick call slip on July 26, 201¢equesting treatment for the injuries
he received as a result of the assaldt. The next day, July 27, 2014, Plaintiff filed an
emergency grievance to Butler describing the asslaulPlaintiff also sent a letter to internal
affairs (“IA”) regarding the assault and reqtieg that they preserve video tape evidence.
(Doc. 1, p. 13). Spiller and Phelps interviewed Plaintiff regarding the alleged assault on July 29,
2014.1d. Plaintiff showed them his swollen, lacerated, and bleeding wiistsle requested that
Spiller and Phelps take pictures of his injuries, but they refided.

On July 30, 2014, Loucks came to Plaintiff'dl ¢e escort him to the health care unit for
insulin. Id. Loucks waited for Harris to arrive; Harris then cuffed Plaintdf. Plaintiff alleges
that Harris cuffed Plaintiff to the “crushing point,” causing him to experience intense throbbing
pain in his wristsld. Harris then thanked Loucks for allowing him to cuff Plaintidf. Loucks
escorted Plaintiff past Ziegler, who mocked Plaintdf.

Plaintiff saw Watkins and asked to speak to Huin.Plaintiff told Watkins that Loucks,
Harris, and Ziegler had worked together to putremely tight handcuffs on him and then
taunted him about them. (Doc. 1, p. 14). Plaintiff showed Watkins the handclfi&atkins
asked Plaintiff some questions, but did not address Plaintiff's handediff@laintiff asked
Loucks to loosen his handcuffs after he wagetl in the medical bullpen, and two minutes later,
Loucks did sold. Plaintiff submitted a grievance on this issue on August 3, 2014, which his

counselor returned to him as “unable to resolve.” (Doc. 1, p. 15) Watkins then came to talk to

! The dates are inconsistent in Plaintiff's original Complaint.
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Plaintiff. (Doc. 1, p. 13). Watkins asked Plaintiff whether he had threatened to kill offiders.
Plaintiff denied it.Id.

On July 30, 2014, Butler denied that Plaintiffisevance was an emergency; the next day
Plaintiff submitted the grievance to his counseldr.Plaintiff also submitted another medical
request slip regarding his wrist injuries dualy 31, 2014. (Doc. 1, p. 15). On August 3, 2014,
Plaintiff was once again escorted ttee health care unit for insulihd. On that day, Plaintiff
suffered from hypoglycemia and wdseling lethargic and incoherenid. Harris appeared
escorting another inmate and saidptiygonna keep fucking staring at me@.’ Harris then told
Plaintiff to turn around and fadbe wall, which Plaintiff didld. Plaintiff felt humiliated by this
incident.Id.

On August 11, 2014, Dr. Trost and Nurse $nakamined Plaintiff's injuries. (Doc. 1,
p. 16). Plaintiff told Trost that he had been @ehthis medical treatment for two weeks and he
believed that Lang was responsible for the faitor&reat him because ad written a grievance
about herld. Plaintiff also believes that Largpnspired with Ziegler and Newcomld. Plaintiff
told Trost that his injuries had healed or did not hurt as mdcfirost ordered an x-ray, which
came back negative. (Doc. 1, pp. 16-17).

On August 12, Monje interviewed Plaintiffgarding the alleged assault by Ziegler and
Newcomb.ld. Monje looked at Plaintiff's wristdd. He also told him that a review of the video
surveillance would be conductdd. Later, C/O Berry told Plaintiff that he had actually watched
video footage of the assault. (Doc. 1, p. 18).

On August 20, 2014, Harris and Weaver came to Plaintiff's cell and ordered Plaintiff to
cuff up so that they could take his cellmdte the shower. (Doc. 1, p. 17). Harris placed

handcuffs on Plaintiff to the “crushing pointld. Harris then mocked Plaintiff for filing



grievancesld. He then un-cuffed Plaintiff “roughly.fd. On August 27, 2014, Harris scowled at
Plaintiff. 1d.

On December 2, 2014, Plaintiff sent an appeal of his grievance complaining that Ziegler
and Newcomb assaulted him to the ARB. (Doc. 1, p. 19). On December 9, 2014, he asked
Newcomb for another dietary tray, and Newconeplied that Plaintiff had filed grievances
against himld. Plaintiff submitted an affidavit form Michael Reyes stating that Newcomb gave
Plaintiff another tray. (Doc. 1-2, p. 14).

Discussion

Based on the allegations of the Complatiné Court finds it convenient to divide theo
se action into ten counts. The padie@and the Court will use these designations in all future
pleadings and orders, unless otherwise dagkbly a judicial fiicer of this Court.

Count1—  Ziegler used excessive force awsi Plaintiff when he pulled on

the handcuff lead, thus wrenchimiaintiff's arms and shoulders
downward on July 27, 2014, in violation of the Eighth
Amendment’s prohibition on gel and unusual punishment;
Count2—-  Newcomb failed to intervene when Ziegler used excessive force
against Plaintiff on July 27, 2014, in violation of the Eighth
Amendment’s prohibition on gel and unusual punishment;

Count3—  Harris and Loucks used excessifaece on Plaintiff on July 30,

2014, when Harris put Plaintiffs handcuffs on too tight in
violation of the Eighth Amedment’s prohibition on cruel and
unusual punishment;

Count4 -  Monje and Butler negligently failed to preserve evidence when
they did not maintain the video tape surveillance footage of the
assault allegedly perpetrated Byegler and Newcomb in violation
of lllinois state law;

Count5—  Harris retaliated against Plaintiff on August 20, 2014, when he

placed handcuffs on him too tight in violation of the Eighth
Amendment’s prohibition on gel and unusual punishment;



Count6—  Ziegler and Harris retaliated against Plaintiff for filing grievances
in violation of the First Amendment;

Count 7—  Lang retaliated against Plaintiff for filing grievances against her by
denying him medical care in violation of the First Amendment;

Count8—-  Lang was deliberately indifferent to Plaintiff's injuries after the
alleged assault when she refused to take steps to ensure that
Plaintiff received medical treatment in violation of the Eighth
Amendment;

Count9—  Ziegler, Newcomb, Harris, Lang, Spiller, Phelps, Monje, and
Butler engaged in a conspiracy whose purpose was to cover-up the
assault by depriving Plaintiff of medical care;

Count 10 — Watkins, Spiller, Phelps, Monje, and Butler failed to adequately

investigate Plaintiff's allegationsbout retaliatorytreatment in
violation of the Eighth Amendment.

As to Plaintiff's Count 1, it has long been recognized that the “core requirement” of the
claim under the Eighth Amendment is that the deéémt “used force not in a good-faith effort to
maintain or restore discipline, but maliciously and sadistically to cause hidendrickson v.
Cooper 589 F.3d 887, 890 (7th Cir. 2009) (quotikghitley v. Albers 475 U.S. 312, 319
(1986)).See also Hudson v. McMilliad03 U.S. 1, 6-7 (19928antiago v. Walls599 F.3d 749,
757 (7th Cir. 2010). Factors that guide the @suanalysis of whether an officer's use of
excessive force was legitimate or malicious include: the need for an application of force, the
amount of force used, the threat officer reasonably perceivetie effort made to temper the
severity of the force used, and the extent of the injury suffered by the prisioiison 503 U.S.
at 7;Hendrickson 589 F.3d at 89CFillmore v. Page 358 F.3d 496, 504 (7th Cir. 2004). Here,
Plaintiff has alleged that he was handcuffed and following orders when Ziegler began pulling on

the handcuffs in order to cause Plaintiff pain and suffering. At this time, Plaintiff has stated a

claim for excessive force against Zieglénunt 1 will be permitted to proceed.



Turning now toCount 2, under the Eighth Amendment, a correctional officer may be
held liable for failing to intervene if he or she has a realistic opportunity to step forward and
protect a plaintiff from another officer’'s excessive force, but fails to dblaper v. Albert 400
F.3d 1052, 1064 (7th Cir. 2005). Here, Plaintifishalleged that Newcomb observed Ziegler
twisting and pulling Plaintiff's arms through théuwck hole and did not act to stop him. At this
stage, Plaintiff's claim against Newcomb for failing to intervene will be allowed to proceed.

Count 3 is also an excessive force claim, and the same standard discussed above
concerningCount 1 applies. Plaintiff has attempted teame both Harris and Loucks in
connection with this claim, despite alleging that Harris is the one who applied the handcuffs too
tightly. Plaintiff also alleges that Loucks loosened Plaintiff’'s handcuffs at his request when he
had a chance. On these factsififf has not stated a claiagainst Loucks. Loucks cannot be
held liable for excessive force because Plaintiff has alleged that Harris actually applied the force.
He also cannot be held liable for failure to intervene because Plaintiff alleges that Loucks
loosened his handcuffs “two minutes” after Plaintiff asked him to do so. Thus Loucks will be
dismissed fronCount 3 without prejudice. The claim will pr@ed against Harris, as Plaintiff
has alleged that Harris put handcuffs on Rifiimo the “crushing point” for the purpose of
causing him pain. That is sufficient to state an excessive force claim against Harris for the July
30th incident.

Count 4 does not arise under the Constitution; eathPlaintiff has stated a claim
pursuant to lllinois state law. Where a district court has original jurisdiction over a civil action
such as a Section 1983 claim, it also has supghéah jurisdiction over fHated state law claims
pursuant to 28 U.S.C. § 1367(a), so long assth&e claims “derive from a common nucleus of

operative fact” with the original federal claimalisconsin v. Ho-Chunk Natipb12 F.3d 921,



936 (7th Cir. 2008). “A loose factual connection is generally sufficidbliskins v. Sheahan
549 F.3d 480, 495 (7th Cir. 2008) (citiBger v. First Options of Chicago, IncZ2 F.3d 1294,
1299 (7th Cir. 1995)). Here, Plaintiff has alleélgthe defendants committed a negligent tort
against him during their investigation of the essiee force incident that occurred on July 27,
2014. That is sufficient for the Court to egise jurisdiction over his spoliation claim.

lllinois does not recognize a separate tort for spoliation of evidence. Rather, a claim for
negligent spoliation falls under negligence I&oyd v. Travelers Ins. Co652 N.E.2d 267, 270
(Il. 1995). A plaintiff must plead # existence of a duty owed byetdefendant to the plaintiff, a
breach of that duty, an injury proximately caused by the breach, and dahdages270. A
plaintiff must allege that the loss or destruction of evidence resulted in his inability to prove an
otherwise valid, underlying claintd. at 271. This does not mean aipkiff must first lose his
underlying lawsuit before filing a negligent spoliation claim. A plaintiff can bring a negligent
spoliation claim concurrently with ¢hunderlying suit on which it is basdd. at 272.

Plaintiff has alleged that Monje and Butlerdha duty to investigate his allegations, and
that they failed to adequately perform that investigation by failing to review and preserve the
videotape of the incident. His ability to prove the facts alleged in this lawsuit will be directly
impacted by the availability of any video recordings. As Plaintiff has chosen to proceed
concurrently with the underlying claims, the@t finds that he has adequately articulated a
negligent spoliation claim at this time.

But to the extent that Plaintiff attempts to bring any other claims based on the
investigation itself, the claim fails. The failure to investigate an inmate’s complaint of staff
misconduct does not violate the Constitution. Thegad mishandling of complaints “by persons

who otherwise did not cause or participmehe underlying conduct states no clai®@wens v.



Hinsley,635 F.3d 950, 953 (7th Cir. 201 8ee also Grieveson v. Andersé88 F.3d 763, 772
n.3 (7th Cir. 2008)George v. Smitth07 F.3d 605, 609 (7th Cir. 200 Antonelli v. Sheahar81
F.3d 1422, 1430 (7th Cir. 1996). While recently the &#ve€ircuit has helthat grievances may
establish a defendant’s culpable state of mind for a medical deliberate indifference claim, that
holding has not been extended to the excessive force cofextPerez v. Fenog]id92 F.3d
768 (7th Cir. 2015). The Court declines to extend that holding here, because unlike deliberate
indifference to an ongoing serious medical need, a complaint about an incident of past excessive
force does not give investigatory officials a chance to intervene to stop the violation. The facts of
this case are distinguishable frétarez

As toCount 5, to succeed on a First Amendment liateon claim, a plaintiff must prove
that (1) he engaged in conduct protected leyRinist Amendment; (2) he suffered a deprivation
that would likely deter First Amendment activitytime future; and (3) the protected conduct was
a “motivating factor” for taking the retaliatory actiddridges v. Gilbert557 F.3d 541, 546 (7th
Cir. 2009). In the prison context, where an inm&telleging retaliatn, it is not enough to
simply state the cause of action. The inmate must identify the reasons that retaliation has been
taken, as well as “the act ortacclaimed to have constitutedtakation,” so as to put those
charged with the retaliation on notice of the claiktigigs v. Carver286 F.3d 437, 439 (7th Cir.
2002). The inmate need not plead facts to establish the claim beyond doubt, but need only
provide the bare essentials of the claim, and in a claim for retaliation, the reason for the
retaliation and the acts taken in an effort to retaliate suffice.

In Count 5, Plaintiff alleges that he filed griemees regarding Harris’s behavior on
August 3 and August 17. He further alleges that three days after he filed a grievance against

Harris, Harris came to his cell, cuffed himottightly, and made negative comments about



Plaintiff's grievance activity. Plaintiff has adequately pleaded that he engaged in protected
speech and alleged facts that create an inference that Harris acted to deter that speech on August
20th? Count 5 will proceed.

To the extent that Plaintiff has alleged retaliation based on his other interactions with
Harris and Ziegler's conduct, howevéhpse claims must be dismissed.Gount 6, Plaintiff
alleges that Ziegler and Hatrris retaliated against hirhhe never allegesathe filed grievances
regarding those guards prior to the other alleged acts of retaliation. Specificallyiffai
Complaint fails to allege that he filed any grievances regarding Ziegler prior to the events of July
27th. Plaintiff has alleged that he called Ziegleaegkpss prior to the alleged assault, but that is
not protected conduct. In orddp determine whether speedtonstitutes protected First
Amendment activity, the Court employs tharnertest. InTurner v. Safleythe Supreme Court
articulated the penological interest test: “when a prison regulation impinges on inmates’
constitutional rights, the regulation is valid if it is reasonably related to legitimate penological
interests.” 482 U.S. 78, 89 (1987). The question istiver the speech at issue is consistent with
legitimate penological objectiveBridges v. Gilbert557 F.3d 541 (7th Cir. 2009). Here, using a
curse word to refer to a prison guard is not consistent with a legitimate penological objective.
Plaintiff's use of the word “jackass” is not protected speech, and so to the extent that Plaintiff has
predicated his retaliation claim on that statement, the claim fails.

As to Harris for his conduct prior to the gust 20th incident, Plaintiff does not allege
that he filed any grievances against Harris beotise engaged in protected conduct in front of

him prior to the July 30th incident. Plaintiff's grievances allege that Harris was tieglia

2 Although the Court has construed this as a claim, Plaintiff's Complaint does not allege that he ever filed a
grievance on this incident, and the incident is not mentioned in the gressattached to the Complaint, suggesting
that Plaintiff may have failed to exhaust his remedies on this point. Nonetheless, thdd@swnot decide this issue
here.
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against him because of what happened with Zieglet Plaintiff does not present this theory in

the Complaint. He also does not allege that Harris was aware of his grievances against Ziegler.
He does not allege that Harris personally picked up any grievances or that Harris spoke to those
involved in the grievance process. Plaintiff does alte#ge that Harris and Ziegler ever spoke to
each other. Plaintiff has alleged that Harris and Ziegler both individually made comments
regarding his complaints, but that does not establish that Harris was retaliating against Plaintiff
because of the incident with Ziegler. Plaintiff also alleges that Harris “verbally assaulted” him on
August 3, 2014 but Plaintiff never alleges that he filed a grievance against Harris between July
30 and August 3. Thus, the verbal comments caoltdhave been made in retaliation. And even

if they were, being told to stop “fucking stag at me” and “turn around and face the fucking
wall,” is not the type of conduct that would dekerst Amendment expre®n. In fact, Plaintiff

alleges that he filed a grievanapproximately eight hours later agst Harris, showing that he

was not deterred from engaging in protected acti@gunt 6 will be dismissed without
prejudice.

Plaintiff's claims against Lang also must be dismissed. As an initial matter, Plaintiff does
not actually make any allegations against Lang. Instead, he includes allegations that he told
Trost, who is not a defendant here, certainghiabout Lang. Plaintiff cannot raise claims via
these kinds of secondhand statements. Plaintsf i@t adequately pleaded a retaliation claim
against Lang. He has not alleged that hedfike grievance against her prior to July 27th.
Therefore, he had not adeteist alleged that he engafen protected conduct under the
retaliation framework. Moreover, Plaintiff has ndleged that Lang saw any of his request slips

for health care. He has not alleged that he asked Lang for medical care face-to-face. He has not

® Plaintiff also refers to an August 17, 2014 grievance, in which he identifiesndiient as an act of
retaliation. (Doc. 1, p. 16).
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alleged that Lang is responsildfier scheduling health care visits or nurse sick call. Plaintiff's
Complaint does not establish that Lang took artioact all to deter Plaintiff's protected First
Amendment conduct. All of Plairitis allegations against her are merely conclusory statements
that she took action against him; these statements are insufficient to state aAstairoft v.
Igbal, 556 U.S. 662, 678 (2009)wombly 550 U.S. at 5558rooks v. Ross578 F.3d 574 (7th
Cir. 2009). Thus, Plaintiff has failed to adequwatstate a retaliation claim against her, and
Count 7 will be dismissed without prejudice.

The same infirmities apply t&Count 8. In order to state a claim fodeliberate
indifferenceto a serious medical needan inmate must show (1) that he suffered from an
objectivelyserious medicatondition; and (2) that the defendant wiadiberately indifferento a
risk of seriousharm from that condition. Anedical needs “serious where it has either “been
diagnosed by a physician as mandating treatment” or whergeetds “so obvious that even a
lay person would easily recognize the necessity for a doctor’s atterEatiérrez v. Petersl11
F.3d 1364, 1373 (7th Cir. 1997).

“Deliberate indifference is proven by denstrating that a prison official knows of a
substantial risk of harm to an inmate and either acts or fails to act in disregard of that risk.”
Gomez v. Randlé80 F.3d 859, 865 (7th Cir. 2012) (imtaf citations and quotations omitted).
See also Farmer v. Brennabll U.S. 825, 842 (1994yerez v. Fenoglio792 F.3d 768, 777-78
(7th Cir. 2015). However, the Eighth Amenedmt does not give prisoners entitlement to
“demand specific care” or “the best care poblesi but only requires “reasonable measures to
meet a substantial risk of serious harfotbes v. Edgarl12 F.3d 262, 267 (7th Cir. 1997).

First of all, while Plaintiff alleges that suffered from bruises and contusions as a result

of Ziegler’s alleged assault, he also concedasttie injury healed without medical intervention.
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Therefore it is debatable whether Plaintiff sugig@from a serious medical need. Even if he had,
this claim would still be dismisdeat this time, because Plaintiff has not alleged any facts from
which an inference that Lang knew about Hieged injuries could be drawn. Plaintiff must
allege that Lang had the regiié mental state—that she kneabout the allegedly serious
medical need and deliberately choose not ta ite&lere, Plaintiff has only presented his own
conclusion that because he was not called to the health care unit for his alleged injuries, that
Lang must have been responsible. As discusdmExve, this is not sufficient to state a claim.
Count 8 also will be dismissed without prejudice at this time.

Turning to Count 9, Plaintiff has alleged that the fdadants engaged in a conspiracy
against him. Claims of conspiracy require a factual foundation to survive preliminary review.
Woodruff v. Mason542 F.3d 545, 551 (7th Cir. 2008) (quotiktassey v. Johnsod57 F.3d
711, 716 (7th Cir. 2006)). “To establish theistence of a conspicg, a plaintiff must
demonstrate that the conspingtdave an agreement to inflict injury or harm upon higafv v.
Fortville Police Dep’'t 636 F.3d 293, 304-05 (7th Cir. 2011). “The agreement may be inferred
from circumstantial evidence, but only if there is sufficient evidence that would permit a
reasonable jury to conclude that a meeting efrtiinds had occurred and that the parties had an
understanding to achieve the conspiracy’s objectiviels.at 305 (quotingHernandez v. Joliet
Police Dep’t 197 F.3d 256, 263 (7th Cir. 1999)).

Plaintiff has done nothing more than make conclusory allegations regarding a conspiracy.
He has not alleged that any of the named defendants agreed to violate his constitutional rights
together. Although he makes allegations that aermiards asked for assistance in carrying out
their tasks, that does not establish the existence of a conspiracy. Neither does Plaintiff's

dissatisfaction with the result of the interndfaas investigation. Plaitiff's allegations in
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support of his conspiracy claim are simpdp tvague to proceed at this time. Plaintif€sunt 9
will be dismissed without prejudice.

Finally, Plaintiff alleges irCount 10 that Defendants failed to investigate his retaliation
claims. As discussed more fylabove in connection witount 4, Plaintiff does not have an
independent constitutional claim for failure to investigate his allegations. Additionally, Plaintiff
has not alleged that there was no investigationerate has complained that he disagrees with
the conclusion of the investigation and did nate for the manner in which it was conducted.
This is not sufficient to state atkynd of claim, and for that reaso@punt 10 will be dismissed
with prejudice.

Pending Motions

Plaintiff’'s Motion to Appoint Counsel (Doc. 3yill be addressed by the magistrate judge
assigned to this case.

Disposition

IT IS HEREBY ORDERED that COUNTS 1-5survive threshold reviewlCOUNTS 6-

9 areDISMISSED without prejudice against Defendants for failure to state a claim upon which
relief may be granted. Defendants Loucks, Lang, Spiller, and Phel3@akiSSED without
prejudice. COUNT 10 is DISMISSED with prejudice. Defendant Watkins i®ISMISSED

with prejudice.

IT IS FURTHER ORDERED that the Clerk of Court shall prepare fdregler,
Newcomb, Harris, Butler and Monje: (1) Form 5 (Notice of a Lawsuit and Request to Waive
Service of a Summons), and (2) Form 6 (Véaiof Service of Summons). The Clerk is
DIRECTED to mail these forms, a copy of the cdaipt (Doc. 1), andhis Memorandum and

Order to each Defendant’s place of employmentastified by Plaintiff. If a Defendant fails to
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sign and return the Waiver of Service of Summons (Form 6) to the Clerk within 30 days from the
date the forms were sent, the Clerk shall take appropriate steps to effect formal service on that
Defendant, and the Court will require that Defendant to pay the full costs of formal service, to
the extent authorized by the Federal Rules of Civil Procedure.

With respect to a Defendant who no longer barfound at the work address provided by
Plaintiff, the employer shall furnish the Clerktiwthe Defendant’'s current work address, or, if
not known, the Defendant’s last-knovaddress. This informationahbe used only for sending
the forms as directed above or for formallyeeting service. Any documentation of the address
shall be retained only by the Clerk. Address information shall not be maintained in the court file
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (goon defense counsel once an appearance is
entered), a copy of every pleading or other document submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating the date on which a
true and correct copy of the document wasestian Defendants or counsel. Any paper received
by a district judge or magistrate judge that has not been filed with the Clerk or that fails to
include a certificate of service will be disregarded by the Court.

Defendants ar©ORDERED to timely file an appropri@ responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgeDonald G. Wilkerson for further pre-trial proceedings, including a decision on the
pending motion for recruitment of counsel (D8f.and resolution of the motion for preliminary

injunction.
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Further, this entire matter shall REFERRED to United States Magistrate Judge
Wilkerson for disposition, pursuant to Local Ru72.2(b)(2) and 28 U.S.C. 8§ 636(d),all
parties consent to such a referral.

If judgment is rendered against Plaintificathe judgment includes the payment of costs
under 8§ 1915, Plaintiff will be required to pay tiid amount of the costs, notwithstanding the
fact that his application to proceemh forma pauperiswas granted.See 28 U.S.C.

8§ 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application wanade under 28 U.S.C. § 1915 for
leave to commence this civil action without kgeirequired to prepay fees and costs or give
security for the same, the applicant and his ordtierney were deemed to have entered into a
stipulation that the recovery, if any, secured ia dation shall be paid to the Clerk of the Court,
who shall pay therefrom all unpaid costs taxedraiglaintiff and remit the balance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informedaofy change in his address; the Court will not
independently investigate his whereabouts. HBmall be done in writip and not later thaid
days after a transfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmission of court documents and may result in dismissal of this action
for want of prosecutiorSeeFep. R. Qv. P. 41(b).

IT 1S SO ORDERED.

DATED: December 28, 2016 72 90 Z e [

NANCY J. ROSENSTENGEL
United States District Judge
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