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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DANIEL AMAYA,
R72828,

Plaintiff,
Case No. 16-cv-1390-SM Y
VS.

KIMBERLY BUTLER,
JOHN DOE 1, and
JOHN DOE 2,

N N N N N N N N N N N

Defendants.
MEMORANDUM AND ORDER

YANDLE, District Judge:
Plaintiff Daniel Amaya an inmate housedt Pinckneyville Correctional Centerbrings
this pro secivil rights actionpursuant to 42 U.S.C. § 1983. Plaintiff was formerly housed at
Menard Correctional Center (“Menard”) and his claims relate to his time atrileHe claims
thaton or about April 1, 2016, his constitutional rights were violated during a strip search and
cell shake down conducted byembers of the Orange Crush tactical t€dme “shake down”)
In connection with theselaims, Plaintiff has named Kimberly Butler (Menartbsmerwarden),
John Doel (Chief of Operations for IDOGand John Doe 2 (unknown Orange Crafficer).
TheFirst Amended Complaint is now before the Court for a preliminary review pursuant
to 28 U.S.C. § 1915A, which provides:
(a) Screening — The court shall review, befe docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil actighich a
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.
(b) Grounds for Dismissal — On review, the court shall identify

cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—
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(2) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or

(2) seeks monetary relief from a dedent who is immune
from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams490 U.S. 319, 3(1989). Frivolousness is an objective standard that refers
to a claim that any reasonalperson would find meritlesd.ee v. Clinton209 F.3d 1025, 1026
27 (7th Cir. 2000). An action fails to state a claim upon which relief can be granted if rtatoes
plead “enough facts to state a claim to relief that is plausible on its f8ed. Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
betweenpossibility and plausibility.” Id. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally conséd. See Rodriguez v. Plymouth Ambulance S&i7

F.3d 816, 821 (7th Cir. 2009).

The First Amended Complaint

According to theFirst AmendedComplaint on April 1, 2016 members of the Orange
Crush tactical team conducted a shakedown at Menard (in particular, Plaietiénaeds cell 20,
gallery 10 in the east cell housg)Doc. 12, p. 3).According to Plaintiff, John Doe 2 sexually
assaulted him during the shakedownd. Specifically, Plaintiff allegeshat John Doe 2
subjected him to a strip searcliDoc. 12, p. 4). During the strip search, John Doe 2 ordered
Plaintiff to bend over and proceeded to blow air from his mouth into Plaintiff's expodedre
Id. Plaintiff objected and John Doe 2 told him to “shut the fuck ug.”

John Doe2 then ordered Plaintiff to put on his “blues” (blue pants and blue sHit).
However, Plaintiff was not permitted to wear any “whites” (underwedd). Plaintiff was

handcuffed behind his backd. The handcuffs were so tight they dug into Plaintiff's skin and



left bloody marks on his wristdd. Plaintiff asked John Doe 2 to loosen the handcuffs and was
told to “shut the fuck up.’d.

Plaintiff was ordered out of his cedhd lined up with other inmate$d. At some point,
John Doe 2 stopped to tuck Plaintiff's shirt into his pafBoc. 12, pp. 46). As he was tucking
Plaintiff's shirt in, John Doe 2 grabbed Plaintiff's penis and buttocks sayingstlikey “eyes
down head down,” “easy access,” andz4y wuzzy.” (Doc. 12, p. 5).

The Orange Crush tactical unit paradeditimeatesfrom their cells to the prison chapel.
Id. The inmates were ordered to stand in such a way that their genitals werectncdntact
with the butteks of the inmate ahead of thentd. During this time, Orange Crush officers
yelled at the inmates to keep their heads and eyes daekn.Plaintiff was also ordered to
maintain a “stress position” for an unknown period of tirfte.

When Plaintiff returned to kicell, all of his personal items were in disarrgpoc. 12,
pp. 56). Hewas provided with a shakedown slifDoc. 1, p. 6).However, the shakedown slip
did not include an accurate account of things that were taken and was not assotased wi
particular officer. Id. Plaintiff believes the shakedown slips were purposely vague to conceal
the OrangeCrush officers’ identigs. Id.

Plaintiff allegesthat John Doe 2 executed the shakedown on April 1, 2016 pursuant to a
policy or practice implemented and overseen by Butler and John D@ot. 12, pp. &). He
assertghat Defendants engaged in a conspiracy to violatebinstitutionalrights and to cover
up the violation. (Doc. 12, pp-10). Plaintiff also allegeghat Butler and John Doe 1 were
aware of prior similar instances of abuse conducted by Orange Crush dficer®netheless,

failed to intervene to kedpeofficers from abusinghmates (Doc. 12, pp. 11-12).



Finally, Plaintiff assertsthat the shakedowrconstitutes the intentional infliction of

emotional distress.Dc. 12, pp. 12-14
Discussion

Preliminary Comment

The Court will begin with a preliminary note concerning the handlingedfin
OrangeCrushcases in th&outhern District of lllinois. Plaintiff's Complaint raises allegations
similar to the pleading iRossv. GossettCase No. 1&£v-309-SMY-SCW, which was filedn
this Court on March 19, 2015The plaintiff inRosss seeking injunctive relief and damages on
behalf of himself and a class of prisoners who were subjected to similar sicheseavhile
incarcerated at lllinai prisons during 2014Plaintiff's claims, however, are outside of the time
frame of the claims at issue Ross. Accordingly, Plantiff's action will not be consolidated with
the Rossaction. Nonetheless, the Court is mindful of Bessaction in evaluating Plaintiff's
First AmendedComplaint.
1915A Merits Review

Based on the allegations of the Complaint and Plaintiff's artioolatf his claims, the
Court finds it convenient to divide tlpgo seadion into the following counts.The parties and
the Court will use these designations in all future pleadings and orders, unlegssethi&ected
by a judicial officer of this CourtThe designation of these counts does not constitute an opinion
as to their merit. Any other claim that is mentioned in the Complaint but not addressed in this
Orderis dismissed without prejudice.
COUNT 1- Eighth Amendment claim against John Do®Rinflicting unnecessary physical

and emotional pain and suffering upon Plaintiff during the s&garch,
shakedowrand related actionsn April 1, 2016.

COUNT 2 - Eighth Amendment claim against Butler and John Doe 1 for condoning and/or
approving theOrange Crush Tactical Team'’s policies, practicesustoms and



for failing to intervene and stop the deprivation of Plaintiff's constitutional sight
on April 1, 2016.

COUNT 3- Intentional infliction of emotional distress under lllinois state law ajajiohn
Doe 1, John Doe 2 and Butler connection with the strip search, shakedown and
related actions on April 1, 2016.

COUNT 4 - Conspiracy under 42 U.S.C. 8§ 1983, in that John Doe 1, John Doe 2 and Butler
agreed to deprive Plaintiff of his constitutional rights and protect one another
from liability in connection with the strip search, shakedown and related actions
on April 1, 2016.

Count 1

The Eighth Amendment prohibits cruel and unusual poméstt. U.S. CONST., amend.
VIII. It is applicable to the states dlugh the Fourteenth Amendment. The intentional use of
excessive force by prison guards against an inmate without penologicatatistif violates the
proscription against cruel and unusual punishment under the Eighth Amendment and is
actionable under § 198Fee Wilkins v. Gadd$59 U.S. 34 (2010PpeWalt v. Carter224 F.3d
607, 619 (7th Cir. 2000).

When considering whether the allegations in a prisof@maplaint state an excessive
force claim, the “core judicial inquiry” is “whether force was applied in a gadHd effort to
maintain or restore discipline, or maliciously and sadistically to cause haBw€ Davis v.
Wessel 792 F.3d 793, 804 (7th Cir. 2015) (citirgidson v. McMillian 503 U.S. 1, & (1992)).
Whena Complaintimplicatesan excessive force claim, it is typically in the context of “rough or
otherwise improper handling that causes excessive pain or other h@fashington v. Hively
695 F.3d 641, 643 (7th Cir. 2012However, “[a]Jn unwanted touching of a person's private
parts, intended to humiliate the victim or gratify the assailant's sexual desaingsilso] violate a

prisoner's constitutional rights whether or not the force exerted by shéaas is significant

Id. at 643 (citingMays v. Springborn575 F.3d 643, 650 (7th Cir. 2009alhoun v. DeTella



319 F.3d 936, 9340 (7th Cir. 2003)Farmer v. Perrill 288 F.3d 1254, 1260 (10th Cir. 2002);
Freitas v. Ault 109 F.3d 1335, 1338 (8th Cir. 199Bpddie v.Schneider105 F.3d 857, 8661
(2d Cir. 1997)). In fact, sexual offenses may involve no touching at&khington695 F.3d at
643.

Plaintiff's allegations as a whole suggest that John Doe 2 conducted the strip search and
escort of Plaintiff in amanner meant to humiliate him, rather than to maintain order and
discipline Accordingly, Count 1 shall receive further review as to John Doe 2.

Count 2

The Court will allow the related Eighth Amendment claim to proceed against Butler an
John Doe 2, both of whom allegedly knew of and/or condoned the practices of the Orange Crush
Tactical Teamincluding thestrip search and cell shakedown that occuored\pril 1, 2016. A
defendant cannot be held liable under § 1983 under a theorgspbndeat superipror
supervisory liability. Kinslow v. Pullara 538 F.3d 687, 692 (7th Cir. 2008Rather,to be held
liable, an “individual defendant must have caused or participated in a constitutiomzhii@ps’

Pepper v. Village of Oak Park30 F.3d 809, 810 (7th Cir. 2005) (citations omitted). However,
“[s]upervisory liability will be found ... if the supervisor, with knowledge of the subordinate's
conduct, approves of thonduct and the basis for it.Lanigan v. Village of East Hazel Crest,

lIl., 110 F.3d 467, 477 (7th Cir. 199Qhavez v. lllinois State Polic251 F.3d 612651 (%h

Cir. 2001). See also Doyle v. Camelot Care Centers,,|865 F.3d 603, 615 (7th Cir. 2002).

The First Amended Complaint suggests that Butler and John Doe 1 approved John Doe 2's

conduct. Therefore, Count 2 shall receive further redswButler and John Doe 1.



Count 3

Plaintiff also asserts a claim against John Doe 1, John Doe 2 and Butler for intentiona
infliction of emotional distresander lllinoislaw. Where a district court has original jurisdiction
over a civil actiorsuch as a Section 1983 claim, it also has supplemental jurisdiction over related
state law claims pursuant to 28 U.S.C. § 1367(a), so long as the state claims fiden a
common nucleus of operative fact” with the original federal claiésconsin vHo-Chunk
Nation 512 F.3d 921, 936 (7th Ci2008). “A loose factual connection is generally sufficient.”
Houskins v. Sheahab49 F.3d 480, 495 (7th CR008) (citingBaer v. First Options of Chicago,

Inc., 72 F.3d 1294, 1299 (7th Cir. 1995)).

Under lllinois law, a plaintiff claiming intentional infliction of emotional distress must
demonstrate that the defendant intentionally or recklessly engaged in “exrehoutrageous
conduct” that resultd in severe emotional distresSomberger v. City of Knoxuville, .ll434 F.3d
1006, 1030 (7th Cir. 20063ge Lopez v. City of Ch464 F.3d 711, 720 (7th Cir. 2006). The tort
has three components: (1) the conduct involved must be truly extreme and outrageous; (2) the
actor must either intend that his conduct inflict severe emotional distress, orhatd¥wetre is at
least a high probability that his conduct will cause severe emotional distrd<8) @ne conduct
must in fact cause severe emotional distregdicGrath v. Fahey533 N.E.2d 806, 809 (lll.
1988). To be actionable, the defendant's conduct “must go beyond all bounds of decency and be
considered intolable in a civilized community."Honaker v. Smith256 F.3d 477, 490 {7 Cir.

2001) (citingKolegas v. Heftel Broad. Corp607 N.E.2d 201, 211 (llL992);Campbell v. A.C.
Equip. Servs. Corp., Inc610 N.E.2d 745, 749 (IIApp.1993). Whether conduct is extreme and
outrageous is judged on an objective standard, basetheorfacts of the particular case.

Honaker 256 F.3d at 490.



Plaintiff's allegationsare sufficient to suggeghat the conduct oDefendantswas
intended toand did cause him to Her severe emotional distressAccordingly, at this early
stage Plaintiff will be allowed to proceed on Count 3 as to all defendants.

Count 4

Civil conspiracy clans are cognizable under § 1983ee Lewis v. Washingtas00 F.3d
829, 831 (7th Cir. 2002) (recognizing conspiracy claim under § 1983). Generally, “it ishenoug
in pleading a conspiracy merely to indicate the parties, general purposepodiraate
date....” Walker v. Thompsor288 F.3d 1005, 100G8 (7th Cir. 2002). See also Hoskins v.
Poelstrg 320 F.3d 761, 764 (7th Cir. 2003)erney v. Vahle304 F.3d 734, 740 (7th Cir. 2002).

Here, Plaintiff allegesthat Defendants conspired to violate his rights under the Eighth
Amendment and suggests that they worked together to cover up their miscoAdaotdingly,
Count 4 survives threshold review.

| dentification of Unknown Defendants

At this juncture Plaintiff will be allowed to proceed with his claims against the John Doe
defendants. However, these individuals must be identified with particularityebsdovice of
the First Amended Complaint can be made on théfmere a prisoner's complaint states specific
allegations describing the conduct ahknown corrections officers sufficient to raise a
constitutional claim against them, the prisoner should have an opportunity to engagéed lim
discovery in order to ascertain the identity of those defendamedriguez v. Plymouth
Ambulance Sery577 F.3d 816, 832 (7th Cir. 2009). In this case, Plaintiff may use the discovery
process to identify these defendarnits.

The current warden of Menardacqueline Lashbrookyill be added as a defendant, in

her official capacity only, for the sole purpose of responding to discovesdaatidentifying



these individualsith specificity. Guidelines for discovery aimed at identifying the unknown
parties will be set by the magistrate judg@nce the unknown parties are identified, Plaintiff
shall file a Motion for Substitution of the properly identified individual in place of the generic
designation in the case caption and throughout the Complaint.

Disposition

The Clerk iSDIRECTED to ADD DefendantIACQUELINE LASHBROOK, in her
official capacity only, a a party to this action for the sole purpose of responding to discovery
aimed at identifying the unknown parties with particularity.

IT ISHEREBY ORDERED that COUNT 1 shall receive further review as $®HN
DOE 2.

IT ISFURTHER ORDERED that COUNT 2 shall receive further review as JOHN
DOE 1 andBUTLER.

IT ISFURTHER ORDERED that COUNTS 3 and4 shall receive further review as to
JOHN DOE 1, JOHN DOE 2 andBUTLER.

IT ISFURTHER ORDERED that theClerk of Court shall prepare fUTLER and
LASHBROOK: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a Summons),
and (2) Form 6 (Waiver of Service of Summonghe Clerk isDIRECTED to mail these forms,

a copy of the First Amended Complaint, and this Memorandum and Order to eaciu&rafs
place of employment as identified by Plaintiff.a Defendant fails to sign and return the Waiver
of Service of Summons (Form 6) to the Clerk within 30 days from the date the formsewere s
the Clerk shall take appropriate steps to effect formal service on that Detfeadd the Court
will require that Defendant to pay the full costs of formal service, to the extinariaed by the

Federal Rles of Civil Procedure.



With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s currenk wddress, or, if
not known, the Defendant’s lakhown addressThis information shall be used only for sending
the forms as directed above or for formally effecting serviey documentation of the address
shall be retained only by the ClerRddress information shall not be maintained in the court file
or disclogd by the Clerk.

Defendants areORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Service shall not be made on the unknown parties involved in this actiosucttitime
as Plaintiff has identified them by name in a propéléd Motion for Substitution.Plaintiff is
ADVISED that it is Plaintiff's responsibility to provide the Court with the name and service
address for these individuals.

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgeReona J. Daly for further pretrial proceedings Further, this entire matter shall be
REFERRED to United States Magistrate JudBaly for disposition, pursuant to Local Rule
72.2(b)(2) and 28 U.S.C. 8§ 636(d)all parties consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymentisof cos
under § 1915, Plaintiff will be required to pay the full amount of the costs, regardiekstber
his application to procedd forma pauperiss granted.See28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence this civil action without being required to prepay fees and costge or gi
security for the same, the applicant and his or her attorney were deemed to hackirttiex

stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,
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who shall pay therefrom all unpaid cotdged against plaintiff and remit the balance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of any change in his address; the Coutt will no
independeny investigate his whereabouts. This shall be done in writing and not later than
7 days aftera transfer or other change in address occEeslure to comply with this order will
cause a delay in the transmission of court documents and may result in dismib&ahkofion

for want of prosecutiorSeeFep. R.Civ. P. 41(b).

IT ISSO ORDERED.

DATED: November 30, 2017

g/ STACI M. YANDLE
Honorable Staci M. Yandle
United States District Judge
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