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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JOSE A. CORTEZ,
Plaintiff,

VS. Case No. 16—cv—=139~MJIR
APOSTOL,

JEANNE CAMPANELLA,
PON, and

PENNY GEORGE

N N N N N N N N N N N N

Defendants.

MEM ORANDUM AND ORDER

REAGAN, Chief District Judge:

Plaintiff Jose A Cortez an inmate irLawrenceCorrectional Center, brings this action for
deprivations of his constitutional rights pursuant to 42 U.S.@9&83. Plaintiff seeks
compensatory and punitive damagéais casas now before the Court for a preliminary review
of the Complaint pursuant to 28 U.S.CL$L5A, which provides:

(a) Screening— The court shall review, before docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaantciail action in which a
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion ofdhgplaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or

(2) seeks monetary relief from a defendant who is immune
from such relief.

An action or claim is frivolous if “it lacks an arguable lzasither in law or in fact.”

Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
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to a claim that any reasonable person would find meritless.v. Clinton209 F.3d 1025, 1026
27 (7th Cir. 2000). An action fails to state a claim upon which relief can be granted if iatoes
plead “enough facts to state a claim to relief that is plausible on its f8ed.’Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitlement to rehast cross “the line
between possibility and plausibility.Td. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construe8ee Rodriguez v. Plymouth Ambulance $S&@/7
F.3d 816, 821 (7th Cir. 2009).

The Complaint

Plaintiff was transferred into Vienna Correctional Center on December 1, 2026. (D
p. 5). He underwent a preliminary medical screening, at which time he retaeste bunk
permit, a handicapped accessible toilet and shower, and a lleny geermit. Id. Plaintiff uses
prosthetic heeland a walkerhas limited range of motion in one knaadsuffers from impaired
vision. Id. The nurse conducting the screening declined to conBidertiff’'s requests because
only a doctor could appve those requestdd. However, it took Plaintiff 23 days to get in to
see Dr. Apostol. Id. Apostol denied Plaintiff's requests, despite the fact that Plaintiff
complained of pain and suffering, and excessive risk of injudy. As a result of the ahial,
Plaintiff was forced to sleep on the concrete floor of his cell because it wésl pa climb into
the top bunk and he feared falling and suffering irreparable hetmPlaintiff grieved this issue
to Warden Campanelldd. On March 11, 201,6Plaintiff fell trying to climb down from the top
bunk, causing him serious injuries. (Doc. 1, p. 6). He was finally given a low bunk, l@nygall
permit 4 days laterld.

Plaintiff has also beepreviously diagnosed as needswygery byDr. Garapatit of the

orthopedic department of Stroger hospital in Chicago, lllinois. (Doc. 1, p.Specifically,



Plaintiff had plates and pins placedhis legdue to a prior fracture and wanthem removed.
(Doc. X1, pp. 16011). Plaintiff requested the surgery, only to be derhgdPenny George,
Apostol, and Dr. Pon. (Doc. 1, pp. 5-6).

Plaintiff alleges that Vienna lacks handicapped accessible toilets and shders.1,
p. 6).

Discussion

Based on the allegations of tBemplaint, the Court finds it convenient to divide the pro
se action into3 counts. The parties and the Court will use these designations in all future
pleadings and orders, unless otherwise directed by a judicial officer of this dwerfollowing
claims survive threshold review:

Count 1 — Apostol and Campanella were deliberately indifferent to Plaintiff's

serious medical needs in violation of the Eighth Amendment when they denied

him low bunk, low gallery permits;

Count 2 — George Apostol, and Pon were deliberately indifferent to Plaintiff's

serious medical need when they denied him surgery that a priorahpoheider

had found necessary.

Plaintiff has also attempted to bring other Counts, but for the reasons edddmdw,
these claims do not survive threshold review.

Count 3— Vienna Correctional Center lacks handicapped toiletssaogvers in

violation of the Americans with Disabilities Act (ADA) and the Rehabilitation

Act (RA).

In order to state a clam for deliberate indifference to a serious medical naat)ade
must show that he 1) suffered from an objectively serious medical condition; and #)ethat
defendant was deliberately indifferent to a risk of serious harm from thattioondi An

objectively serious condition includes an ailment that has been “diagnosed by @agohgsi

mandating treatment,” one that significantly affects an individual's datiyi@es, or which



involves chronic and substantial pai@utierrez v. Petersl11 F.3d 1364, 1373 (7th Cir. 1997).
“Deliberate indifference is proven by demonstrating that a prison ofkoalvs of a substantial
risk of harm to an inmate and either acts or fails toiraaisregard of that risk. Delaying
treatment may constitute deliberate indifference if such delay exacerbateajuhe or
unnecessarily prolonged an inmate’s patBdmez v. Rand|&80 F.3d 859, 865 (7th Cir. 2012)
(internal citations and quotatior@nitted); see also Farmer v. Brenna®1l U.S. 825, 842
(1994). The Eight Amendment does not give prisoners entitlement to “demand speeifiorcar
“the best care possible,” but only requires “reasonable measures to meet a ialibbstaraf
serious harni Forbes v. Edgarll12 F.3d 262, 267 (7th Cir. 1997).

Both Plaintiff's Counts 1 and 2 survive threshold review at this time. @ount 1,
Plaintiff has alleged that he suffered from limited mobility and chronic pamrasult of prior
injuries. He ha further alleged that these conditions justified certain medical permits, which
were denied to him because the doctor andwheden were deliberately indifferent to his
medical condition. Plaintiff has further alleged that he suffered pain as aafethdtdeliberate
indifference, and actually fell while trying to climb up to his bunk. That is sufficient to state a
claim against Apostol. Plaintiilsoalleges that he grieved the relevant conduct to Campanella,
which is sufficient to suggest plaushiability underPerez v. Fenoglio 792 F.3d 768 (7th Cir.
2015).

Count 2 also survives. Plaintiff has alleged that he needs a surgery and that Defendants
Apostol, George, and Pon are deliberately indifferent to his need for surgery to rendwarbar
from a prior surgery While this claim requires further factual development, at this stage,
Plaintiff's allegations of deliberate indifference are plausible, and héde&iable to proceed on

Count 2.



However,Count 3 must be dismissed without prejudicAs an initial matter, Plaintiff
has not associated a specific defendant with this claim, compounding the dithtatgalyzing
it. Employees of the Department of Corrections are not amenable to suit unBéy tné\DA.
See29 U.S.C. § 794(b); 42 U.S.C. 8§ 121348yos v. lllinois Dep't of Corr.684 F.3d 667, 670
(7th Cir. 2012) see Foley v. City of Lafayettg59 F.3d 925, 928 (7th Cir. 2004).

But more problematically, Plaintiff has not adequately pleaded ah @&im at this time
on a factual basis. iffe Il of the ADA provides that “no qualified individual with a disability
shall, by reason of sucllisability . . . be denied the benefits of the services, programs, or
activities of a public entity, or be subjected to discrimination by any such.edi#y).S.C. §
12132.

The Supreme Court has held that the ADA applies to prisonBerin. Dep’t of Corr. v.
Yeskey524 U.S. 206 (1998), the Supreme Court held: “State prisons fall squarely within the
statutory definition of ‘public entity’. . . . The text of the ADA provides no basis for
distinguishing these programs, services, and activities from those provided lzygniities that
are not prisons.Id. at 210. The Court further heldihS. v. Georgia546 U.S. 151 (2006), that
an inmate may bring a private cause of action for damages pursuant to dhitled ADA if the
state actor’'s conduct also violates the Eighth Amendment. A plaintiff's inabiliggteblish a
constitutional violation foreclosesn ADA private cause of actiorSeeMorris v. Kingston 368
F. App’x 686 (7th Cir. 2010).

While Plaintiff has made a deliberate indifference claim based on his medicaleimgatm
he had not adequately pleaded an Eighth Amendment conditions of confir@amantwhich is
where his claims that he was denied access to toilets and showers wouldriadl.684 F.3d at

670. Showers and toilets are part of the “minimal civilized measure of life&ssiges” that



must be afforded prisoner®Vilson v. Seiter501 U.S. 294, 304 (1991Rhodes v. Chapmad52
U.S. 337, 347 (1982)inningEl v. Long 482 F.3d 923, 924 (7th Cir. 200Gjllis v. Litscher
468 F.3d 488, 493 (7th Cir. 26D Plaintiff has not alleged that he was deprived of life’s basic
necessits. In fact, other than a bare statement “lh [sic] have not had handicap toilets, or
showers during myincarceration here,” Plaintiffprovides no details about the alleged
deprivation. Plaintiff has not made any allegations about how many showers aelevastake
versus nordisabled inmates. He has not alleged any specific incidents where he wasdhwart
from using the toilet. He has not alleged that he suffered any specific harm iesidjue to the
alleged lack of handicapped accessible toilatshowers. It is insufficient that the showers and
toilets may have been more difficult for Plaintiff to us@aros 684 F.3d at 671. In short,
Plaintiff has not included a plausible allegatitvat he was denied access to a toilet or shower
pursuant to the standards lgbal and Twombly Ashcroft v. Igbgl 556 U.S. 662, 678 (2009)
(finding that a complaint must describe “more than a sheer possibility that a defeadacted
unlawfully”); Bell Atlantic Corp. v. Twomb}y550 U.S. 544, 555 (2007) (“Factual allegations
must be enough to raise a right to relief above the speculative levintiff has not
sufficiently alleged that he suffered from unconstitutional conditions of canénepursuant to
the Eighth Amendment, and without anderlying constitutional claim, his ADA claim fails.
Likewise, to state a claim under the Rehabilitation R&jntiff mustallege that (1) he is
a qualified person (2) with a disability and (3) the Department of Camnsctienied him access
to a progam or activity because of his disabili§ee29 U.S.C. 8§ 705(2)(BNVis. Cmty. Serv. v.
City of Milwaukeed465 F.3d 737, 746 (7th Ci2006);Foley, 359 F.3d at 928(rzan v. Charter
Hosp. of Nw. Ind.,104 F.3d 116, 119 (7th Cirl997). Refusing to makeeasonable

accommodations is tantamount to denying access; although the Rehabilitati@loeschot



expressly require accommodation, “the Supreme Court has located a duty to accemmibeat
statute generally.Wis. Cmty. Serv465 F.3d at 747see also Alexander v. Choa#g9 U.S.
287, 30601 (1985). Plaintiff must plead facts which plausibly (even if improbably) support
each element of his claimSee Ashcroft v. Igbag56 U.S. 662 (2009)Arnett v. Webster658
F.3d 742, 75452 (7th Cir.2011). Although incarceration is not a program or activity, the meals
and showers made available to inmates degos v. lllinois Dep't of Corr.684 F.3d 667, 672
(7th Cir. 2012) see also Cassidy v. Ind. Dep't of Corr199 F.3d 374, 375 (7th Ci2000);
Crawford v. Ind. Dep't of Corr115 F.3d 481, 483 (7th Cir. 1997).

Plaintiff has made a plausible allegation that he is a qualified individual with a disabilit
However, although Plaintiff has alleged that Vienna did not have handicapped ldecessi
shawers or toilets, since his Complaint lacks specifics, it is impossible for the Caiot¢tude
that Plaintiff has made a plausible allegation that he was denied access to t@ledwers on
the same basis as nbandicapped prisoners. For examplel@spite the difficulty, Plaintiff was
still able to shower the same number of times per week as he would have d hethHzeen
disabled, he would not state a claim under the RA. For that reason, Plaintiff's clainthende
RA will likewise be dismissedvithout prejudice although Plaintiff maymove to amend his
complaint adding additional factual detail in support of Count 3, if he so desires.

Pending Motions

Plaintiff’'s motion seeking recruitment of counsel will be referred to the magigtrdge
assgned to this case.
Disposition
IT IS HEREBY ORDERED thatCounts 1 and 2 survive threshold review. Count 3 will

be DISMISSED without prejudice.



IT IS ORDERED that the Clerk of Court shall prepare f@efendantsApostol,
Campenella, Pgrand George: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service
of a Summons), and (2) Form 6 (Waiver of Service of Summons). The CI2IRRESCTED to
mail these forms, a copy of the complaint, and this Memorandum and Order to eauthaDtfe
place of employment as identified by Plaintiff. If a Defendant failsgio and return the Waiver
of Service of Summons (Form 6) to the Clerk within 30 days from the date the formsewere s
the Clerk shall take appropriate steps to effect formaicein that Defendant, and the Court
will require that Defendant to pay the full costs of formal service, to the extinaraed by the
Federal Rules of Civil Procedure.

IT IS FURTHER ORDERED that, with respect to a Defendant who no longer can be
found d the work address provided by Plaintiff, the employer shall furnish the Giénkthe
Defendant’s current work address, or, if not known, the Defendant:krlasin address. This
information shall be used only for sending the forms as directed abdeeformally effecting
service. Any documentation of the address shall be retained only by the leidress
information shall not be maintained in the court file or disclosed by the Clerk.

IT IS FURTHER ORDERED that Plaintiff shall serve upon Defendants (or upon
defense counsel once an appearance is entered), a copy of every pleading or othentdoc
submitted for consideration by the Court. Plaintiff shall include with the oligayaer to be
filed a certificate stating the date on which a true and correct copy of the elutcwas served
on Defendants or counsel. Any paper received by a district judge or ntagistige that has
not been filed with the Clerk or that fails to include a certificate of senvitbevdisregarded by

the Court.



Defenchnts areORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
Judge Stephen @Villiams for further pretrial proceedings.

Further, this entire matter REFERRED to United States Magistrate Judge Stephen C.
Williams for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. 8§ 636(c),
should all the parties consent to such a referral.

IT IS FURTHER ORDERED that if judgment is rendered against Plaintiff, and the
judgment includes the payment of costs under Section 1915, Plaintiff will be requiredtteepa
full amount of the costs, notwithstanding that his applicatiopro@eedin forma pauperihas
been grantedsee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leave to commence this civil action without being required to prepay fees and costg or gi
security for the same, the applicant and his or her attorney were deemed to have atdeaed i
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,
who shall pay therefrom all unpaid costs taxed againsttiffaind remit the balance to plaintiff.
Local Rule 3.1(c)(1)

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independentlyinvestigate his whereabouts. This shall be done in writing and not late¥ than
days after a transfer or other change in address occurs. Failure to comply withrdar will
cause a delay in the transmission of court documents and may result irsdisyhigis action

for want of prosecutiorSeeFep. R.Civ. P. 41(b).



IT 1S SO ORDERED.

DATED: February 7, 2017

s/ MICHAEL J. REAGAN
U.SChief District Judge
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