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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

TIMOTHY ENGEL , #M36902 )

Plaintiff, g
VS. g Case No. 1#cv—024-MJR
PEOPLE, 3

Defendant g

MEM ORANDUM AND ORDER

REAGAN, Chief District Judge:

Plaintiff Timothy Engel an inmateat ShawneeCorrectional Center, brings this action for
deprivations of his constitutional rights pursuant to 42 U.S1288. In his Complaint, Plaintiff
claims he wasssaulted by various individuals at Vierbarrectional Center in violation dfie
Eighth Amendment’s prohibition of cruel and unusual punishment. (DocTHi case is now
before the Court for a preliminary review of t@emplaint pursuant to 28 U.S.C.1815A,
which provides:

(a) Screening— The court shalfreview, before docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil actighich a
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or
(2) seeks mnetary relief from a defendant who is immune

from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f

Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
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to a claim that any reasonable person would find meritless.v. Clinton209 F.3d 1025, 1026
27 (7th Cir. 2000). An action fails to state a claim upon which relief can be granted if iatoes
plead “enough facts to state a claim to relief thatasigible on its face.’Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
between possibility and plausibility.Td. at 557. At this juncture, the factual allegations of the
pro secomplaintare to be liberally construed&Gee Rodriguez v. Plymouth Ambulance $S&i7
F.3d 816, 821 (7th Cir. 2009).

Upon careful review of th€omplaint and any supporting exhibits, the Court finds it
appropriate to exercise its authority under 8 1915A;ati®nis subject to summary dismissal.

The Complaint

In his Complaint (Docl), Plaintiff makes the following allegationgrom November 13,
2016 to November 24, 2016, Plaintiff was stabbed in his rib cage by “Ro#ertierson” tried
to stab Plaintifin his neck;*Hernandez” threw aynch behind Plaintiff's headStewart” threw
objeds at Plaintiffs head and bodgnd “Lt. Reid” attacked Plaintiff twice behind his back
while he was handcuffed(Doc. 1, pp. 5). Plaintiff also claims that “AndersorHernandez,
Stewart, [and] Fowler temptedi€] to kill [him] . . . while officials refused/denied to move
[him].” (Doc. 1, p. 5). The Complaint further statbat after officials and prisonesgnselessly
threatened andoughtto fight and rapé®laintiff, he wadorced to “talk crazy and curse at tisme
just for selfdefense.” (Doc. 1, p. 6)Plaintiff seeks monetary damagg®oc. 1, p. 10).

Discussion

At the outset, it is clear that Plaintiff has not named an appropriate defendastas#)i

as the only named defendant is “People.” (Doc. 1). Plaintiff cannot maatani rights action

against “The People of the State of lllinois,” if this was his intent. In aonalstought pursuant



to § 1983, a plaintiff “must show that the abelg[constitutional] deprivation was committed by
a personacting under color of state law.iWest v. Atkins487 U.S. 42, 48 (1988) (emphasis
added). If Plaintiff's constitutional rights have been violated during tpsisonment, he must
then pursue his claim against the prison official whose conduct caused the violatiayginst a
the State of lllinois or its entire population.

Further, though he has named several individuals in his statement of claimffPasti
not listed anyof theseparties inhis case caption. Wén parties are not listed in the caption, this
Court will not treat them as defendantSeeFeD. R. Civ. P. 10(a) (noting that the title of the
complaint “must name all the partiesNtyles v. United Stategl16 F.3d 551, 5552 (7thCir.
2005) (to be properly considered a party, a defendant must be “speciffied] in tlwn"¢apt
Plaintiff is advised thatin order to maintain 8 1983 casehe must describe what eactamed
defendandid (or failed to do), that violated heenstitutional rights.

For these reason&eople” will be dismissed with prejudice. Becau$teople”is the
only named defendamt this action, this case witllso bedismissedalbeitwithout prejudice.

Pending Motions

Plaintiff has filed a Motion for LeavetProceed in forma paupe(idoc. 2) which will
be addresseit a separate order.

Plaintiff hasalsofiled a Motion for Appointment of Counsel (Doc. 3), which is hereby
DENIED without prejudice. There is no constitutional or statutory right to appointment of
counsel in federal civil casefRomanelli v. Sulieneé15 F.3d 847, 851 (7th Cir. 2010). Federal
District Courts have discretion under 28 U.S.C. § 1915(e)(1) to request counsel tprassist
litigants. Id. When presented with a request to appoint counsel, the Court must consider: “(1)

has the indigent plaintiff made a reasonable attempt to obtain counsel or beewegffecti



precluded from doing so; and if so, (2) given the difficultyhe case, does the plaintiff appear
competent to litigate it himself [.]Pruitt v. Mote 503 F.3d 647, 654 (7th Cir. 2007).

With regard to the first step of the inquiry, there is no indication whether Fidiasf
attempted to obtain counsel on his ovam, has been effectively precluded from doing so.
Because Plaintiff has not made this showing, the Court finds that Plaintiff hasadet an
reasonable attempt to find counsel. Therefore, Plaintiff's motion for the appointneminsel
is properly denied, though Plaintiff is not precluded from reasserting his request ascables
to show that he satisfies the abovementioned criteria.

Disposition

IT IS HEREBY ORDERED that this case iDISMISSED without prejudice for
failure to state a claim upon which relief may be granted.

IT IS FURTHER ORDERED that PEOPLE is DISMISSED with prejudice for
failure to state a claim upon which relief may be granted

IT IS FURTHER ORDERED that, should he wish to proceed with this cd3aintiff
shall file his First Amended Complaint, stating any facts which may exist to suppdtighth
Amendment claimswithin 28 days of the entry of this order (on or befdkeril 6, 2017).
Should Paintiff fail to file his First Amended Complaint within the allotted time or consistent
with the instructions set forth in this Order, the entire case shall be dismissedeputtiqefor
failure to comply with a court order and/or for failure to prosedus claims Feb. R. App. P.
41(b). See generally Ladien sstrachan 128 F.3d 1051 (7th Cir. 1990phnson v. Kamminga
34 F.3d 466 (7th Cir. 1994); 28 U.S.C. 8§ 1915(e)(2). Such dismissal shall count as one of
Plaintiff's three allotted “strikes” witin the meaning of 28 U.S.C. § 1915(g).

Should Plaintiff decide to file a First Amended Complaint, it is strongly recometen



that he use the forms designed for use in this District for such actions. He shoutldddbam,
“First Amended Complaint,” and he should use the case numbérigaction (.e. 17-cv-024-
MJR). The pleading shall present each claim in a separate count, and each count shall spec
by name each defendant alleged to be liable under the count, as well as the actions alleged t
have been taken by that defendant. Plaintiff should attempt to include the factca$dim
chronological order, inserting each defendant’s name where necessary to ittentéctors.
Plaintiff should refrain from filing unnecessary exhibits. il should include only related
claimsin his new complaint. Claims found to be unrelatedn®Eighth Amendmentlaims
Plaintiff has alleged in this actiowill be severed into new cases, new case numbers will be
assigned, and additioniding fees will be assessed.

An amended complaint supersedes and replaces the original complaint, rendering t
original complaint void.See Flannery v. Recording Indus. Ass’'n of %4 F.3d 632, 638 h.
(7th Cir. 2004). The Court will not acceptepemeal amendments to the original Complaint.
Thus, the First Amended Complaint must stand on its own, without reference to any previous
pleading, and Plaintiff must 1fle any exhibits he wishes the Court to consider along with the
First Amended Complaint. The First Amended Complaint is subject to review pursuant t
28 U.S.C. § 1915ANo0 service shall be ordered on atefendant until after the Court completes
its 8 1915A review of the First Amended Complaint.

Plaintiff is furtherADVISED that his oblgation to pay the filing fee for this action was
incurred at the time the action was filed, thus the filing fee of $350eddains due and payable,

regardless of whether Plaintiff elects to file a First Amended Complag¢e 28 U.S.C.

! Pursuant to 28 U.S.C. § 1914, effectMay 1, 2013, an additional $50.00 administrative fee is
also to be assessed in all civil actions, unless pauper status has been granted.



8 1915(b)(1)Lucien v. Jockisghl33 F.3d 464, 467 (7th Cir. 1998).
Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and not later tha
7 daysafter a transfer or other change in address occurs. Failure to conmplghiwiorder will
cause a delay in the transmission of court documents and may result in dismib&hction
for want of prosecutionSeeFeD. R. Civ. P.41(b).
In order to assist Plaintiff in preparing his amended complaint, the CIBMRECTED
to mail Plaintiff a blank civil rights complaint form.

IT 1S SO ORDERED.

DATED: March 9, 2017

s/ MICHAEL J. REAGAN
Chief Judge Michael J. Reagan
United States District Court




