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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

LaSEAN JACKSON,
#M20920,
Plaintiff,
Case No. 1#cv—0005+~MJIR
VS.

KIMBERLY BUTLER,
JOHN BALDWIN,
BRUCE RAUNER,

and UNKNOWN PARTY,

N N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

REAGAN, Chief District Judge:

Plaintiff LaSean Jacksons currently incarcerated awvlenard Comrectional Center
(“Menard). Proceedingoro se Plaintiff brings this civil rights actionpursuant to42 U.S.C.
§ 1983 for violations of his constitutional rightduring a strip search and cell shakedown
conducted byhe Orange Crush Tactical Teaat Menardon April 1, 2016. (Doc. 1, pp. 119).
He claims that the maenin which the strip search and cell shakedown were ccedivictiated
his rights under the Eighth and Fourteenth Amendmelats.In connection withthese claims
Plaintiff names Bruce Rauner, the Governor of Illinois; John Baldwin, the Director Bfiriloés
Department of Corrections (“IDOC”); Kimberly Butler, the Warden of Mdnand John Doe,
the unknownOrange Crush Tactical Teamemberwho was responsible for the searahd
escortof Plaintiff. (Doc. 1, p. 1).He seeks declaratory judgmesntd moneydamages. (Doc. 1,
pp. 16-17).

The Complaint (Doc. 1) is now subject to preliminary review under 28 U.S.C. § 1915A

which provides:
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(a) Screening— The court shall review, before docketing, if feasible or, in
any event, as soon as practicabkeraflocketing, a complaint in a civil action in
which a prisoner seeks redress from a governmental entity or officer oryemplo
of a governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the cdaipt, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim on which relief

may be granted; or

(2) seeks monetary relief from a defendant who is immune from

such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law orcin’ faNeitzke v.
Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers to a claim
that any reasonable person would find meritlelsse v Clinton, 209 F.3d 1025, 10287 (7th
Cir. 2000). An action fails to state a claim upon which relief can be grantedo#s not plead
“‘enough facts to state a claim to relief that is plausible on its fa8ll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
between possibility and plausibility.Td. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construed&ee Rodriguez v. Plymouth AmbuarSery,.
577F.3d 816, 821(7th Cir. 2009). The Complaint survives preliminary review under this
standard.
Complaint

On April 1, 2016, the Orange Crush Tactical Team conducted a shakefidtenard’s
East Cell House.(Doc. 1, pp. 1, 5).Each tactical team membeiwore a helmet andn orange
suit with no nametag or number. (Doc. 1, pp. 1, 8). As a rasulias virtuallyimpossible to
identify theindividuals involved in the shakedowid.

One suchndividual, referred tahereinas ‘John Doe,” entered Plaintiffsell and ordered

him to remove his clothing for a full body inspection. (Doc.A,% 9. Plaintiff complied. Id.



Doe then ordered Plaintiff to “bend over and spread his ‘cheeks.” (Dog. 2, ). Plaintiff
also @mplied with thisorder. Id. As he did so, Doe blew into Plaintiff's buttockisl. Plaintiff
promptly screamed, “What the fuck!” (Doc. 1, p. 6). Doe responded by ordering him to “put
[his] fucking clothes on, and face the back of the cdlil” When Plaintiff did soDoeremoved
Plaintiff from his assigned cell and escorteth to the prison’s chapetrdering him to keep his
head and eyes down at all tisndd. Plaintiff remainedn the chapetluring theshakedown of
the East Cell HousgDoc. 1, p. 2).

Once it was over, Doe escorted Plaintiff back to his c@oc. 1, pp. 2, 6). In the
process Doerepeatedlygrabbed and squeezed Plaintiff's buttocks, penis, and testiclesAt
the same time, he directed profane and vulgar languageddwaintiff. (Doc. 1, p. 2). When
Plaintiff attempted to look in Doe’s directioDpe slappedand shove hishead down séar that
Plaintiff's chin hithis chest (Doc. 1, pp. 2, 6). The entire incident lasted approximately 2 hours.
(Doc. 1, p. 7).

Plaintiff alleges that the policy, custom, or practoéehe Orange Crush Tactical Team
was to usehe same officer to conduct the strip search, the escort, and the cell shakedown. (
1, pp. #8). Plaintiff also alleges, upon information and belief, #eathofficer wasrequired to
completea shakedown slip thatisclosedthe officer's last nameyadge number, and place of
employment. (Doc. 1, p. 8). Following Plaintiff's strip search and cell shakedown, izaktéa
complete the slip, omitting his name, badge number, and place of employmeiit fldm

Plaintiff filed an emergency grievande complain about the sexually and physically
abusive strip search, escort, and shakedown. (Doc. 1, pp. 2, 9). Warden Butler igaored
grievance (Doc. 1, pp. 3, 9). Plaintiff claims thatthe wardendid so to “cover up’her

knowledge of the incident.Id. Director Baldwin allegedly knew about the Orange Crush



Tactical Team’s policigscustoms, and practices, including its frequent use of sexual and
physical &duse butthe directorturned a blind eye to these practices. (Doc. 1, p. are
specifcally, Plaintiff asserts the Director Baldwin was aware of the strip searcthakdd®wn

that occurred at Menard on April 1, 2016, and he approveld .it.Finally, he names Governor
Rauner as a responsible party, based on his knowledge of past lawsuits on this subject. (Doc. 1,
p. 10).

Plaintiff filed a complaint pursuant to the Prison Rape Elimination Act (“PRE42)
U.S.C. 8§ 15607. (Doc. 1, p. 11). His complaint was not projpergstigated, and Doe was not
punished. (Doc. 1, p. 11He asserts no clainnder the PREAn this casé.

Plaintiff insteadbrings claims against the defendants under the Eighth and Fourteenth
Amendments.(Doc. 1, pp. 1416). This includes an Eighth Amendment claim against fDoe
the unauthorized use of force, including his usenaliicious and sadistipunishment. (Doc. 1,
pp. 1213). This also includean Eighth Amendment claim againg¥arden Butler, Director
Baldwin, andGovernor Rauneifor turning a blind eye to thee practices and failing tatervene
and protect Plaintiff from the constitutional violatiotisat occurrecbn April 1, 2016. (Doc. 1,
pp. 14-16).

Discussion

To facilitate the orderly management of future proceedings in this casejnand
accordance with the objectives of Federal Rules of Civil Procedure 8(e) and it@{b)
Courtdeems it appropriate to organize the claim®laintiff's pro seComplant (Doc. 1) into

the following counts:

! Courts considering the issue have found thaPREA does not support a private cause of act®ee
Truly v. Moore No. 16ev-00783NJR,2017 WL 661507 (S.D. Ill. 2017) (collecting cases and dismissing
PREA claim brought under circumstances similar to those describéaintifPs Complaint).
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Count 1 - Fourth Amendmnt claim against Defendant Dder subjecting
Plaintiff to a humiliating and abusive strip search and eshanihg
the Orange Crush Tactical Team&hakedown of Menard’'s East
Cell Houseon April 1, 2016.(“Count I,” Doc. 1, pp. 11-12).

Count 2 - Eighth Amendnent claim against Defendant Dder subjecting
Plaintiff to a humiliating and abusive strip search and escort during
the Orange Crush Tactical Team&hakedown of Menard’'s East
Cell House on April 1, 2016(“Count 1l,” Doc. 1, pp. 13-14).
Count 3 - Eighth Amendnent claim against DefendarBsitler, Baldwin, and
Rauner forcondoning and/or approvirthe Omange Crush Tactical
Teanis policies practices, or custors and for failing to intervene
and stop the deprivation of Plaintiff's constitutional rigbtsApril
1, 2016. (“Count llI” and “Count 1V,” Doc. 1, pp. 14-16).
The parties and the Court will use these designations in all future pleadings and workss
otherwise directed by a judicial officer of this Court. The designation of ttaes#s does not
constitute an opinion as to their merits.
Count 1
The Complaint supports no claim under the Fourth Amendment. Plaintiff was agprison
at the time of the strip search and cell shakedown that occurred at Menard on April 1, 2016.
Therefore, his claims arise under the Eighth Amendraedt not the Fourth Amendment, as
discussed in more detail belowlay v. Trancosco412 F. App’x 899, *37th Cir. 2011) (citing
Peckham v. Wis. Dep't of Corrl41l F.3d 694, 697 (7th Cir. 1998phnson v. Phelar69 F.3d
144, 147 (7th Cir. 1995)). For this reason, Count 1 shall be dismissed with prejudice.
Count 2
The Eighth Amendment prohibits cruel and unusual punishmér. GONST., amend.

VIII. It is applicable to the states through the Fourteenth Amendma@ie intentional use of

excessive force by prison guards against an inmate without penologicatatistifviolates the

2 Although Plaintiff alludes to a claim under the Fourteenth Amendment in his Gomple doesiot
actually assert one, and upon review the Court finds no viable independaeeRtiuAmendment claim.
Therefore, any such claim should be considered dismissed without prejudiddis@ction.
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proscription against cruel and unusual punishmemder the Eighth Amendment and is
actionable under 8983. SeeWilkins v. Gaddy559 U.S. 34 (201QPeWalt v. Carter224 F.3d
607, 619 (7th Cir. 2000).

When considering whether ttalegationsin a prisoner’'s complainstate an excessive
force claim, the “core judicial inquiry” is “whether force was applied in a gadd effort to
maintain or restore discipline, or maliciously and sadistically to cause haBaeg€Davis V.
Wessel 792 F.3d 793, 804 (7th Cir. 2015) (citirigidson v. McMillian 503 U.S. 1, & (1992)).
When a complaint refers to an excessive force claim, it is typically inchiext of “rough or
otherwise improper handling that causes excessive pain or othef h@fashington v. Hively
695 F.3d 641, 643 (7th Cir. 2012). However, “[a]n unwanted touching of a person’s private
parts, intended to humiliate the victim or gratify the assailant’'s sexual desirdalso] violate
a prisoner’s constitutional rights wther or not the force exerted by the assailant is significant.”
Id. at 643 (citingMays v. Springborn575 F.3d 643, 650 (7th Cir. 2009alhoun v. DeTella
319 F.3d 936, 9340 (7th Cir. 2003);Farmer v. Perrill 288 F.3d 1254, 1260 (10th Cir. 2002);
Freitas v. Ault 109 F.3d 1335, 1338 (8th Cir. 199Bpddie v. Schneidei05 F.3d 857, 8661
(2d Cir. 1997)). In fact, sexual offenses may involve no touching at\&khington695 F.3d at
643.

The allegations as a whole suggest that Defendantcbo@ucted the strip search and
escort of Plaintiffin a manner meant to humiliatem, rather thanto maintain order and
discipline. According to the Complaint, Defendant Dgeatuitouslygrabbed and squeezed
Plaintiff's genitals and blew air into his andsring thestrip search and escort that occurred over

the course of 2 houen April 1, 2016 He used profane and harassing language in the process.



Plaintiff allegedly complied with every order of the defendant, while also expressing his
objections to the manner in whidhe search and escort wa@nducted, to no avalil.

Under the circumstancethe Court cannot dismiss Counta@ainst Defendant Doe at this
time. However no other defendants are named in connection with this, elachCount 2shall
be dismissed with prejudice against all other defendants for failure to stitienaupon which
relief may be granted.

Count 3

The Court will allow therelated Eighth Amendment claito proceed against Warden
Butler and Director Baldwin, both of whom allegedly knew of and/or condoned thecpsacf
the Orange Crush Tactical Team and strip search and cell shakedown that occureedriasvi
East Cell House on April 1, 2016. A defendant cannot be held liable under § 1983 under a
theory ofrespondeat superigror supervisory liability. Kinslow v. Pullara 538 F.3d 687, 692
(7th Cir. 2008). To be held liable, an “individual defendant must have caused or padicipa
constitutiona deprivation.” Pepper v. Village of Oak Park30 F.3d 809, 810 (7th Cir. 2005)
(citations omitted). However, “[s]upervisory liability will be found . . . if the suser, with
knowledge of the subordinate’s conduct, approves of the conduct andsihdopat.” Lanigan
v. Village of East Hazel Crest, |ll110 F.3d 467, 477 (7th Cir. 199Qhavez v. lllinois State
Police, 251 F.3d 612, 651 (7th Cir. 2001pee also Doyle v. Camelot Care Centers,, 805
F.3d 603, 615 (7th Cir. 2002). The Complaint suggests that both of these defendants approved
Do€es conduct. Therefore, Count 3 shall receive further review against Warden Boter
Director Baldwin.

Plaintiff's allegations against Governor Rauner are too thin to support a claem,.ae

screening. He merely alleges that this defendant should have known about tltegpaidie



Orange Crush Tactical Team based on past lawsuits. However, no atiegatihe Complaint
suggest that Governor Rauner knew of or approved the strip search and cell shak@utwvet

in Menard’s East Cell House on April 1, 2016. The Complaint includes insuffaliegations

of this defendant’s personal involvement in theprivation of Plaintiff's constitutional rights.
Accordingly, Count 3 shall be dismissed with prejudice against Governor Rauner.laifhe c
shall also be dismsed with prejudice against Dbecause he is not named in connection with
Count 3.

Identific ation of Unknown Defendant

Plaintiff will be allowed to proceedith his Eighth Amendment claim in Couktgainst
“John Doe,”the unknown member of the Orange Crush Tactical Team who was involved in
Plaintiff's strip search, escort, and cell shakedowrApnl 1, 2016. However, theindividual
must be identified with particularity before service of the Complaint can dde on him.
Where a prisoner'samplaint states specific allegations describing the conduct of unknown
corrections officers sufficiertb raise a constitutional claim against them, the prisoner should
have an opportunity to engage in limited discovery in order to ascertain the identitysef t
defendants.Rodriguez v. Plymouth Ambulance Sgb77 F.3d 816, 832 (7th Cir. 2009). In this
case,Plaintiff may use the discovery process to identify this defend&ht. The Warden of
Menard will be added asdefendant, in his or her official capacity only, for the sole purpbse
responding to discovery aimed at identifying this individwéth specificity Guidelines for
discovery aimed at identifying the unknowarty will be set by the magistrate judge. Once the
unknown party is identified, Plaintiff shall file a Motion for Substitution of the prgperl
identified individual in place othe generic designation in the case caption and throughout the

Complaint.



Pending Motion

Plaintiff filed a Motion to Appoint Counsel (Doc. 3), which shall REFERRED to

United States Magistrate Judg8teephen C. Williamsfor a decision.
Disposition

The Clerk is DIRECTED to ADD Defendant WARDEN of MENARD
CORRECTIONAL CENTER , in his or her official capacity onlys apartyto this actionfor
the sole purpose of responding to discovery aimed at identifying Defendant John Doe with
particularity.

IT IS HEREBY ORDERED that COUNT 1 is DISMISSED with prejudice againsll
of the defendantfr failure to state a claimpon which relief may be granted.

IT IS ORDERED that COUNT 2 is DISMISSED with prejudice againsDefendants
KIMBERLY BUTLER, JOHN BALDW IN, and BRUCE RAUNER because the Complaint
states no claim for relief against them in connection with this claim.

IT IS ORDERED that COUNT 3 is DISMISSED with prejudice againsDefendants
JOHN DOE andBRUCE RAUNER because the Complaint states no claimréief against
them in connection with this claim.

IT IS FURTHER ORDERED that COUNT 2 shall receive further review against
DefendantIOHN DOE once he is properly identified in a Motion for Substitution, @@lJNT
3 shall receive further review against DefendaWBVBERLY BUTLER and JOHN
BALDWIN . With regard toCOUNTS 2 and 3, the Clerk shall prepare for Defendant
KIMBERLY BUTLER , JOHN BALDWIN, and WARDEN OF MENARD
CORRECTIONAL CENTER : (1) Form 5 (Notice of d.awsuit and Request to Waive Service

of a Summons), and (2) Form 6 (Waiver of Service of Summadhg) Clerk isDIRECTED to



mail these forms, a copy of theo@plaint(Doc. 1), and this Memorandum and Order to each
Defendant’s place of employment @entified by Plaintiff. If a Defendant fails to sign and
return the Waiver of Service of Summons (Form 6) to the Clerk within 30 days fromt¢hinela
forms were sent, the Clerk shall take appropriate steps to effect formal sertheg Defendant,
ard the Court will require that Defendant to pay the full costs of formal seradbetextent
authorized by the Federal Rules of Civil Procedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employeshall furnish the Clerk with the Defendant’s current work address, or, if
not known, theDefendant’s lasknown addressT his information shall be used only for sending
the forms as directed abovefor formally effecting serviceAny documentation ofite address
shallbe retained only by the Clerk. Address information shall not be maintained in thdileour
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copy of every pleagdior other document submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a
true and correct copy of the document waxwed on Defendants or couns&hy paper receiveé
by a district judge or magistrate judge that has not been filed with the Cléhatofails to
include a certificate of service will be disregarded by the Court.

Service shall not be made on the Unknd@nange Crush Tactical Team Member (*John
Doe”) involved in the incident in Menard’'s East Cell House on April 1, 20h6] such time as
Plaintiff has identified him by name in a properly fildtbtion for SQubstitution. Plaintiff is
ADVISED that it is Plaintiff's responsibility to pwvide the Court with the name and service

address for this individual.
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Defendants areORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
Judge Stephen C. Williams for further pretrial proceedingsincluding discovery aimed at
identifying Defendant Doe and a decision on Motion to Appoint Counsel (DppuBuant to
Local Rule72.2(b)(2) and 28 U.S.C. 8§ 636(d)all parties consent to such a referral.

Further, this entire matter shall REFERRED to United States Magistrate Judge
Williams for disposition, pursuant to Local Rule 72.2(b)(2) andU28.C. 8636(c),if all parties
consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymentisof cos
under § 1915, Plaintiff will be required to pay the full amount of the casyaydless of the fact
thathis application to proceed forma pauperisvas grantedSee28 U.S.C. 81915(f)(2)(A).

Plaintiff is ADVISED that at the time applit@n was made under 28 U.S.C. 8§ 1915 for
leave to commence this civil action without being required to prepay fees and costge or gi
security for the same, the applicant and his or her attorney were deemed to hacirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,
who shall pay therefrom all unpaid costs taxed against plaintiffend the balance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independeny investigate his whereabout$his shall be done in writing and not later than
7 daysafter a transfer oother change in address occufailure to comply with this order will

cause a delay in the transmission of court documents and may result in dismib&hction
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for want of prosecutiorSeeFep. R.Civ. P. 41(b).
IT IS SO ORDERED.

DATED: March 8, 2017
s/ MICHAEL J. REAGAN

U.S. @Gief District Judge
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