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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MICHAEL SMITH , # K-57543,
Plaintiff ,

VS. CaseNo. 17€v-189-MJIR

~— N

KIMBERLY BUTLER ,

JOHN DOE (Lt., West House),
C/O MACDONOUGH
MENARD HCU,

GAIL WALLS,

DR. J. TROST,

DR. RITZ,

CYNTHIA L. MEYER,

C/O LARRY,

and WARDEN LASHBROOK ,

A

N e N N N N N N N

Defendants.

MEMORANDUM AND ORDER
REAGAN, Chief District Judge:

Plaintiff, currently incarcerated &lenardCorrectional Center flenard), has brought
this pro secivil rights action pursuant to 42 U.S.C. § 1983. Plaintiff claims Heaeral
Defendarng were deliberately indifferent to his medical needs after heeshjois hand. Later, he
was subjected to excessive force when officers refused to loosen his harfdciifés injuring
the same hand.This case is now before the Coust o preliminary review of the @nplaint
pursuant to 28 U.S.C. § 1915A.

Under 81915A, the Court is required to screen prisoner complaints to filter out non
meritorious claims. See28 U.S.C. 81915A(a). The Court must dismiss any portion of the
Complaint that is legally frivolous, malicious, fails to state a claim upon which rebsf be

granted, or asks for money damages from a defendant who by law is immune from gfich reli
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28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams490 U.S. 319, 325 9B9). Frivolousness is an objective standard that refers
to a claim that “no reasonable person could suppose to have any rheaty. Clinton209 F.3d
1025, 102627 (7th Cir. 2000).An action fails to state a claim upon which relief can be granted
if it does not plead “enough facts to state a claim to relief that is plausible oneits &ell
Atlantic Corp. v. Twomb|y550 U.S. 544, 570 (2007)The claim of entitlement to relief must
cross “the line between possibility and plausibilityld. at 7. Conversely, a complaint is
plausible on its face “when the plaintiff pleads factual content that allesvedurt to draw the
reasonable inference that the defendant is liable for the misconduct alleggtttoft v. Igbal
556 U.S. 662, 678 (2009Although the Court is obligated to accept factual allegations as true,
see Smith v. Peter§31 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so
sketchy or implausible that they fail to provide sufficient notice of a plaintiffsnc Brooks v.

Ross 578 F.3d 574, 581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate
abstract recitations of the elements of a cause of action or conclusorgtigatents.”ld. At

the same time, however, the factual allegations of a pro se complaint are tceradlylib
construed. See Arnett v. Webste858 F.3d 742, 751 (7th Cir. 201Bpdriguez v. Plymouth
Ambulance Sery577 F.3d 816, 821 (7th Cir. 2009).

Applying these standards, the Court finds that some of Plaintiff's claiongive
threshold review under 8§ 1915A.

The Complaint

On May 30, 2016, Plaintiff severely injured night hand while on the yard. He sought

help from Offices Doe and Macdonough, but because it was nearly time for a shift change (2:20



p.m.), these officers refused to call medical staff or take Plaintiff to thenloaae unit. (Doc. 1,
pp. 2, 9). Later on, at around 4:15 p.m., Plaintiff was taken to théhlezak unit, where an
examination noted the hand was swollen and the pinky finger was at an awkgia;,dat ofits
normal position. (Doc.-1, pp. 1617). The delay in medical attention caused Plaintiff to suffer
unnecessary pain.

Dr. Trost is a physician at Menard weawPlaintiff on various occasions. It is not clear
when Plaintiff firstconsultedDr. Trost for examination or treatment of his hand injuiiyrost
cancelled Plaintiff's sick call pass for June 8, 2016, further delaying treatniaintiff was
again unable to see the doctor on June 9, 2016. (Doc. 1, p. 11;-Dqgg. 15). A nurse ordered
x-rays and put a splint on Plaintiff's hand. Theays were to have been sent to an outside
consultant, but it appears this was not dofizoc. 1-1, p. 15). Plaintiff filed a grievance on June
19, 2016, complaining about the lack of treatment. (Doc. 1-1, pp. 14-17).

According to Plaintiff's letter complaining about officials’ failure to addrdss
grievances, Trost examined him on June 22, 2016, and noted there was still extenbngp ciwel
the right finger, discoloration, and lack of mobility. Trost ordered merayg. On July 12,
2016, Trost saw him again and noted the swelling had still not subsided, and the fingelf was sti
at anawkward angle. He again ordered x-rays. (Doc. 1-1, p. 22).

Dr. Trostreviewed the xay results, and ia reportdatedJuly 21, 2016, concluati that
the radiology results showed the hand was “normal or stable.” (Doc. 1, p. 11;-Dog. 19.
However, Plaintiff says the hand was rfinbrmal” at that time. Dr. Trost’'s “misdiagnoses”
delayed treatment for Plaintiff’s injury. (Doc. 1, pp. 11).20

On July 13, 2016, Dr. Trost sought an orthopedic consult for Plaintiff, but Dr. Ritz (a

doctorwith WexfordHealth Sources, Incdenied the referral request. (Doc. 1, p. 12; Det, 1



p. 21). Dr. Ritz asked for more information so the referral could be reconsidered on July 29,
2016 but failed to expedite that requegDoc. 1, pp. 12, 20; Dod-1, p. 21). Plaintiff's pain
and restricted movement continumadtreatmentvas further delayed

Plaintiff was eventuallysent for a consultation wittan orthopedic specialisbn
SeptembeB, 2016 and again on September 13, 20{Boc. 1, p. 10).The specialist concluded
that the injury was serious enough to require surgical repair, but that éhesuvgery, his pinky
finger could remain immobile or permanently disfiguredd. Plaintiff states that the
recommendation for surgery and other care was ignored. (Doc. 1, p. 10).

Plaintiff submitted several requests for a medical permit to allow his handsctdfed
in the front because of his injurydowever,on October 18, 201@r. Trost deniedPlaintiff's
request for a front cuff permit Plaintiff asserts that this permit denial wasretaliation for
Plaintiff having filed a grievancagainst Dr. Trost. (Doc. 1, p. 11Doc. %1, p. 27.

On December 23, 2016, C/O Larry was on duty when Plaintiff was placed in handcuffs
behind his back for a-dour period. (Doc. 1, p. 15). Plaintiff told Larry about his-exésting
hand injury and the fact that he had a medical permit for a finger spring&p@hl extension
assist device (granted to him after a November 28, 2016, orthopedic consultation). (ioc. 1,
15; Doc. 11, p. 40). Plaintiff asked Larry to loosen the restraints, or call the Health Gére U
because his fingers were becoming numb and his shoulder was burning. Howeyeefuaed
to notify medical staff or to loosen the cuffs. As a result, Plaintiff sufferad paelling, and
welts that persisted for several days, and the incidenask&tRiaintiff’'s physical therapy for the
injured right hand. (Doc. 1, p. 16).

Meyer (Plaintiff's counselor) allegedly retaliated against Plaintiffaiyng to process his

! Although the Complaint does not reference a specific grievance as having triggeredleged
retaliation, Plaintiff's attachments include a June 19, 2016 grievance in whicantplained about Dr.
Trost’s failure to treat his injury. (Doc:11, pp. 16-17).
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grievances over the delays and lack of medical care for Plaintiff's injaed W his retaliation
was prompted by Plaintiff's actions of filing grievances and bringingvaua (Case No. 16v-
770NJR-DGW) against Meyer’s cavorkers. (Doc. 1, p. 13).

Butler, the former Menard Warden, ruled that Plaintiff's “emergenciévgnce filed
June 17, 2016, over the lack of treatment for his hand injury, did not qualify as an emergency
matter. (Doc. 1, p. 16; Doc-1L pp. 1617). As a result, Plaintiff's suffering was prolonged
when treatment was further delayed. She also deensedahlier “emergency” grievance of
January 12, 2016, a h@mergency matter.

Lashbrook was the acting warden at the time Plaintiff filed the instant aatidrthe
grievances of December 2016 and January 2017. (Doc. 1,{8)11ashbrook deemed those
grievances to be noemergencies.

Plaintiff names “Menard HCU” and Gail Walls (the Health Care Unit Adminigfrate
Defendants. He complains that they failed to act on his December 31, 2015, requestidal m
treatment for a variety of issues untetato the later hand injury. (Doc. 1, p. 9; Do€l, Ipp.
11-13). They similarly ignored two sick call requests in February 2016. Asudt,rPlaintiff
was denied his annual physical. Later, after Plaintiff sustained the hand Wallg and the
HCU failed to send records to the orthopedic specialist. (Doc. 1, p. 9).

Plaintiff seeks compensatory and punitive damages, as well as otheénonetary
punishment of the Defendants. (Doc. 1, p. 24).

Merits Review Pursuant t028 U.S.C. § 1915A

Basedon the allegations of the Complaint, the Court finds it convenient to dividaahe
seaction into the following counts. The parties and the Court will use these designatiall

future pleadings and orders, unless otherwise directed by a judicial offitleis d@ourt. The



designation of these counts does not constitute an opinion as to their merit. Arglaothehat
is mentioned in the Complaint but not addressed in this Order should be considered dismissed
without prejudice.

Count 1: Eighth Amendment deliberate indifferenci&aim againstMacdonough
and the John Doe Lieutenanfior refusing to summon medical staff after
Plaintiff's hand was injured on May 30, 2016;

Count 2: Eighth Amendment deliberate indifference claim against Dr. Trost and
Dr. Ritz for denying and delaying medical attention for Plaintiff's injureadha

Count 3: Eighth Amendment deliberate indifference claim against unnamed
Defendants for ignoring the orthopedic specialist's recommendations forysurge
and other treatment for Plaintiff's hand injury;

Count 4: First Amendment retaliation claim against Dr. Trost for denying
Plaintiff a medical frontuff permit after Plaintiff filed grievances against him;

Count 5. Eighth Amendment claims against C/O Larry for deliberate
indifference and excessive force, for refusing to loosen Plaintiff's harsdouff
consult medical staff on December 23, 2016;

Count 6: First Amendment retaliation claim against Meyer, for refusing to
process Plaintiff’'s grievances after he sued hewadkers and filed grievances
against her;

Count 7: Eighth Amendment deliberate indifference claim against Butler for
failing to act on Plaintiff's grievances complaining about lack of medica car
after the May 30, 2016, hand injury;

Count 8. Eighth Amendment deliberate indifference claim agaibashbrook,
for failing to treat his December 2016 and January 2017 grievances as
emergencies;

Count 9: Eighth Amendment deliberate indifference claim against Menard HCU
and Walls, for failing to act on PHtiff's December 2015 and February 2016
requests for medical treatment, and failing to send records of the May 2016 hand
injury to the specialist.

Portions of Counts 1, 2, 4, 5, anavill receive further review. However, Counts63,8,

and 9 shall be dismissed fiailureto state a claimpon which relief may be granted.



Count 1 —Deliberate Indifference— Doe and Macdonough

In order to state a claim for deliberate indifference to a serious medicalamegunate
must show that he (1) suffered fraan objectively serious medical condition; and (2) that the
defendant was deliberately indifferent to a risk of serious harm from that condil ‘serious’
medical need is one that has been diagnosed by a physician as mandating treatneetitatris
so obvious that even a lay person would easily recognize the necessity for & ddteotion.”
Gutierrez v. Petersl11 F.3d 1364, 137@7th Cir. 1997). “Deliberate indifference is proven by
demonstrating that a prison official knows of a substantial risk of harm to an inmatehend e
acts or fails to act in disregard of that risk. Delaying treatment may constéliberdte
indifference if such delay exacerbated the injury or unnecessarily prolamgenate’s pain.”
Gomez v. Rand|&80 F.3d859, 865 (7th Cir. 2012) (internal citations and quotations omitted).
See alsd-armer v. Brennan511 U.S. 825, 842 (1994perez v. Fenoglio792 F.3d768, 77778
(7th Cir. 2015).

Plaintiffs hand injury was immediately painful, and his descriptiorthef displaced
pinky finger indicates that his condition should have been obvious to a lay person. Rather tha
assist Plaintiff in getting prompt medical care, Macdonough and the John Daenart chose
to take no action because of the upcoming shift change. The delay allegedly mtolonge
Plaintiff's suffering. At this stagef the litigation these facts support a claim for deliberate
indifference that merits further review.Count 1 against Macdonough and the John Doe
Lieutenant shall therefore procke

Count 2 — Drs. Trost and Ritz
As with the lay person Defendants, a deliberate indifference claim sagaiedical

professionals has both an objective and a subjective component. The Seventh Circuitsconsider



the following to be indications of a seriooedical need: (1Wwhere failure to treat the condition
could “result in further significant injury or the unnecessary and wanton ioflicf pain”; (2)
“[e]xistence of an injury that a reasonable doctor or patient would find tangaand worthy of
comment or treatment”; (3) “presence of a medical condition that significaaffgcts an
individual's daily activities”; or (4) “the existence of chronic and substantial’p&utierrez v.
Peters 111 F.3d 1364, 1373 (7th Cir. 1997). Plaintiff's initial hand injury, and the ongoing
symptoms (restricted ran@é movement, displacement of the finger, and pain) demonstrate that
he suffered from an objectively serious condition.

Turning to the subjective factor, the Eighth Amendment does not give prisoners
entitlement to “demand specific care” or “the best care possible,” but only requiresriabés
measures to meet a substantial risk of serious haFuarbes v. Edgarl12 F.3d 262, 267 (7th
Cir. 1997). Further, a defendant’s inadvertent error, negligenegeor ordinary malpractice is
insufficient to rise to the level of an Eighth Amendment constitutional violatBse Duckworth
v. Ahmag 532 F.3d 675, 679 (7th Cir. 2008).

Plaintiff's chief complaints against Dr. Tramte that he delayed his initial examination of
Plaintiff's injured hand and misdiagnosed the condition as “normal or stable."middsgagnosis
apparently undermined the attempt to obtain an orthopedic referral for Plaintiffe théninjury
occurred o May 30, 2016, Plaintiff did not see a specialist until September 2016.

Immediately following Plaintiff's injury, Dr. Trost canceled a sicill pass and caused
Plaintiff to miss a second appointment. Plaintiff did see a nurseppatrently did notese Dr.
Trost until June 22, 2016. Thereafter, Dr. Trost ordered several rounesys. xIt is not clear
whether he provided any treatment for the conditidiotably, a “misdiagnosis” of a medical

condition does not constitute deliberate indifference — so Dr. Trost's conclusidtaimdiff's x-



ray results were “normal or stable” is not a violation of Plaintiff's Eighth Adneent rights.
See Duckworth532 F.3d at 679. Dr. Trost's attempt to get approval for Plaintiff to see an
orthopedic specialisin July 2016 also does not demonstrate deliberate indifference to his
condition; just the opposite. Later on, in October 2016, Dr. Trost denied Plaintiff's réguas
medical permit to have his hands cuffed in front of his body to avoid further discomfort to the
injured hand. At that point, Plaintiff had seen the specialist and been giveonamendation
for surgery, and apparently was still experiencing pain and other symptomthé&drand injury.

Of all these events described in Plaintiff's stagatof claim, only the initial dela Dr.
Trost’'s examination of the injury (of approximately 3 weeks), and possibly thial dg the
front-cuff permit may support a deliberate indifference claim. Accordingly, Plaintiff may
proceed with his deliberate indifference claimGount 2 against Dr. Trost, limited téwo
matters: the initial delay in examination/treatment of the injury in May/June, 201b the
October 2016 denial of the frontff permit

Turning to Dr. Ritz, Plaintiff states that in his eafty as a Wexford Health Sources, Inc.,
physician,Dr. Ritz denied the request for Plaintiff to have a consultation with an orthopedic
specialist in July 2016. As of July 12, the swelling of Plaintiff's hand had still oro¢ gown
and his finger was still displaced, some 6 weeks after the injury. After furdiay, dhe
consultation was eventually approved (by whom, Plaintiff does not say). Dependinigabn w
information Dr. Ritz had regarding Plaintiff's condition, it is possible thatlthg 2016refusal
to refer him to a specialist could amount to deliberate indifference. Ftattiaal development
will be necessary in order to evaluate this claim. Plaintiff may therefore aseegol with his

deliberate indifference claim against Dr. RitzZdaunt 2.



Dismissal of Count 3 —Failure to Follow Specialist Recommendations

Early in his statement of claim, Plaintiff states that “Defendants ignoredismedjarded
the alternative care recommended by the orthopedic specialist,” including the recdatn
surgery. (Doc. 1, p. 10). Elsewhere on that page, Plaintiff indicatebeHested the names of
the individuals who violated his rights in a September 30, 2016, grievamgethat document
was not included with the Complaint. Due to this omission and Plaintiff's frequeattoaol
references to “Defendants,” the Couruisable to discern which individual(s) were responsible
for the decision to deny surgery and/or disregard any other recommendatidasbynahe
orthopedic specialist.

The failure to implement a specialist's recommendations may support a claim of
deliberae indifference. SeePerez v. Fenoglio792 F.3d 768, 7#79 (7th Cir. 2015)(prison
doctor’s refusal to follow treatment recommendations of outside medical lsgiecray
constitute deliberate indifferenc€jth Cir. 2015) Gil v. Reed 381 F.3d 649, 6684 (7th Cir.
2004) (prison doctor prescribed Tylenol despite surgeon’s express warning to avoid that
medication);Jones v. Simekl 93 F.3d 485, 490 (7th Cir. 1999) (prison doctor refused to follow
specialists’ instructions regarding inmate’s treatmentjlowever, in Plaintiffs case, the
Complaint fails to state a claim upon which relief can be granted for ignoringdocelsst’s
instructions, because it does not disclose who was at f&dttion 1983 creates a cause of
action based on personal liability and predicated upon fault; thus, “to be liablesub@@s, the
individual defendant must have caused or participated in a constitutional depriv&epper v.
Village of Oak Park430 F.3d 805, 810 (7th Cir. 2005) (internal quotations eitetions
omitted). In order to state a claim against@fehdant, a plaintifinust describe what each named

defendant did (or failed to do), that violated the plaintiff's constitutional rights.
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Plaintiff may be able to cure this pleading defect in an amendeplaiotn However, at
this juncture,Count 3 for ignoring the specialist's recommended treatment must be dismissed
without prejudice for failure to state a claim upon which relief may be eplant

Count 4 — Retaliation by Dr. Trost

As noted in the discussioof the claims irCount 2, in October 2016, Dr. Trost denied
Plaintiff's request for a frortuff medical permit. In addition t@emonstrating possible
deliberate indifferencéo a medical needPlaintiff alleges thaDr. Trost’'sdenial of the permit
was motivated by retaliation. Plaintiff filedt least one grievance (in June 20b&gr Dr.
Trost’salleged failure tdreat the injured hand.

Prison officials may not retaliate against inmates for filinge\ginces or otherwise
complaining about their conditions of confinemei@ee, e.g Gomez v. Randl&680 F.3d 859,
866 (7th Cir. 2012)Walker v. Thompsor288 F.3d 1005 (7th Cir. 2002peWalt v. Carter224
F.3d 607 (7th Cir. 2000Babcock v. White102 F.3d 267 (7th Cir. 1996{;ain v. Lane 857
F.2d 1139 (7th Cir. 1988). Furthermore, “[a]ll that need be specified is the bare minimum facts
necessary to put the defendant on notice of the claim so that he can file an ardiggs.’Vv.
Carver, 286 F.3d 437, 439 (7th Cir. 2002). Naming the suit and the act of retaliation is all that is
necessary to state a claim of improper retaliatidn.

At issue here is whether Plaintiff experienced an adverse action that waljddéter
First Amendment activity in the future, and if the First Amendment activity was “at least a
motivating factor” in the Defendant’s decision to take the retaliatory acBoilges v. Gilbert
557 F.3d 541, 551 (7th Cir. 2009). At this stage, Plaintiff has sufficiently pletdlgtron claim
against Dr. Trostfor denying the medical permit after Plaintiff filed a grievance against this

Defendant Count 4 may therefore proceed for further consideration against Dr. Trost.
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Count 5 —Eighth Amendment Claims— C/O Larry

The incident that gave rise to the claims against C/O Larry occurred on DecZBnber
2016. By that time, Plaintiff had obtained a medical permit for a device (fingeggpCU-
spring extension assist) apparently designed to provide some relief foruneslihpnd when he
was placed in handcuffs. However, it appears that this device was not used wherfi W&sntif
cuffed with his hands behind his back for-aaur period. Plaintiff told Larry of the numbness
and pain he was having, and asked Larry to looserrufise or contact the Health Care Unit.
Larry refused both these requests. As a result, Plaintiff suffered pain\@odsening of his
symptoms.

These allegations may support a claim for deliberate indifference to Pkintddical
condition, particulrly due to the fact Plaintiffold Larry about hisspecial permito prevent
additional harm to his injured handlarry, however, took no action to mitigate the risk of harm
to Plaintiff from remaining in the tight handcuffs.

Additionally, the Eighth Amendment prohibits the use of excessive force against
prisoners. See Wilkins v. Gadd$59 U.S. 342010);DeWalt v. Carter224 F.3d 607, 619 (7th
Cir. 2000). An inmate must show that the use of force “was carried out ‘malicioudly a
sadistically’ rather than as part of ‘a gefaith effort to maintain or restore disciplineWilkins
559 U.S. at 40 (citindgdudson v. McMilan, 503 U.S. 1, 6 (1992))Larry’s refusal to alleviate
Plaintiff's suffering caused by the prolonged restraint in handcuffs coutdsalgport a claim
that he subjected Plaintiff to unconstitutional excessive force.

Plaintiff may thus proceed with hiaghth Amendment claims against LarryGount 5.

Dismissal of Count 6 — Retaliation by Meyer

For this claim, Plaintiff asserts that Counselor Meydused to process his grievances

12



because he had filed grievances against her, and because he hadhfilsditain 2015 against
other prison employegsiot Meyer) The only specific grievance Plaintiff references as having
triggered the “retaliation” is a grievance he filed against Meyeraonaty 3, 2017. (Doc. 1, p.
13). He complains that “by failing to respond to and forward/process” his grieyasiwes
“rendered the grievance process unavailable” to han.

This chronology of eventdoes not plausibly support a claim that Meyer’s failure to
process Plaintiff’'s grievances was motivated by retalatiSeeMurphy v. Lane833 F.2d 106,
10809 (7th Cir. 1987) (plaintiff's complaint must “set forth a chronology of events fromhwhic
retaliatory animus on the part of defendants could arguably be irffeuttient to overcome a
motion to dismiss). TénJanuary 2017 grievance against Meyer could not have motivated her to
mishandle the grievances he filed against others in 2016. Further, the Complaint makes no
showing that Meyer was aware of his 2015 lawsuit against other parties, or tR&l8esuit
caused Meyer to fail to process his grievances filed in June 2016 and thereafter.

Furthermore, Meyer's failure to properly process Plaintiff's grievadoes not amount
to the type of action that would be likely to deter Plaintiff from engaging atepted First
Amendment activity in the future which is a necessary component of &lration claim. See
Bridges v. Gilbert557 F.3d 541, 551 (7th Cir. 2009plaintiff's pleading demonstrates that he
is aware of the requirement to exhaust the institutional grievance precbdfore he may
maintain a lawsuit over the alleged violatiaf his constitutional rights. See42 U.S.C.

8 1997e(a). A prisoner must initiate a grievance and pursue it through the appeal predass a
as he is able to do so in order to exhaust his administrative remedies befouitliijaintiff's
effortsto exhaust remedies may be relevant in the event that a Defendant raises aechalleng

Plaintiff's ability to maintain a 8 1983 suit over the substantive matters raised in the grievances.
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See42 U.S.C. § 1997e(alPavey v. Conleyb44 F.3d 739, 740 (7th Cir. 2008If. the process is
rendered unavailable to a prisoner due to the action or inaction of prison officealsthin
prisoner may be found to have complied with the exhaustion requirement. Meyer'sl allege
failure to process Plaintiff's grievancdees not rise to the level of an “adverse action” that will
support a claim for unconstitutional retaliation.

Notably, a prison official’smishandling or failure to respond to grievances does not
support an independent constitutional claim. “[A] statefeate grievance procedures do not
give rise to a liberty interest protected by the Due Process Cladsednelli v. Sheaharl
F.3d 1422, 1430 (7th Cir. 1996). The Constitution requires no procedure at all, and the failure of
state prison officialsat follow their own procedures does not, of itself, violate the Constitution.
Maust v. Headley959 F.2d 644, 648 (7th Cir. 1998hango v. Jurich681 F.2d 1091, 11601
(7th Cir. 1982). Thus, to the extent Plaintiff alleges that Meyer violated higrdoess rights by
failing to properly handle his grievances, such a claim must fail.

For these reasonshe claims inCount 6 against Meyer shall be dismissed without
prejudicefor failure to state a claim upon which relief may be granted

Count 7 —Deliberate Indifference— Butler

After Plaintiff suffered the hand injury, he filed an emergency grievance on1lyne
2016, to therWarden Butler. In the grievance, he described the injury, his symptoms, his effort
to obtain medical care, and the delays he had experienced in obtanaygand an examination
by the prison doctor. (Doc-1, pp. 1617). At the time the grievance was submitted, Plaintiff
had not yet seen the doctor about his hand injury. Butler concluded that the griera@noot an
emegency, and took no action to intervene on Plaintiff's behBlaintiff asserts that Butler's

failure to act on his grievance amounted to deliberate indifference to his serious medical

14



condition. (Doc. 1, pp. 14, 16-17).

Plaintiff also includes an earlier matter, where Butler ruled that Plaintiff'sajari?,

2016, grievance was not an emergency. (Doc. 1, p. 17). That grievance had nothing to do with
the hand injury, which had not yet occurred. Instead, Plaintiff raised conspddniaut medical

stdf's lack of response to his sick call requests in December 2015. The only hamffPI
alleges in connection with those dates is that he was denied his annual physicabteami

(Doc. 1, p. 9). Plaintiff makes no allegations to indicate he suffered from an wéljesgrious
medical condition when he filed the January 2016 grievance.

Ordinarily, when a prisoner is under the care of prison medical professionals; a non
medical prison official “will generally be justified in believing that the pmesois in capable
hands.” Arnett v. Webste658 F.3d 742, 755 (7th Cir. 2011) (quotiBpgruill v. Gillis, 372 F.3d
218, 236 (3d Cir. 2004)). As such, a moedical official who reviews a routine grievance, but is
not personally involved in providing medical care to prisoners may not be held liable for the
action or inaction of the medical provider who is the subject of the complaint. However, if the
content of a prisoner’s grievancisssufficient to inform an administrative official of a serious
medical need that medical providers are failing to address, an administrator whuootltedee
appropriate actio opens herself to potential liability for deliberate indifferen&eePerez v.
Fenogliq 792 F.3d768, 782 (7th Cir. 2015) (prisoner could proceed with deliberate indifference
claim against nomedical prison officials who failed to intervene despitgrtknowledge of his
serious medical condition and inadequate medical care, as explained in his “cahdrbighly
detailed grievances and other correspondences”).

At this early stage in the suit, Plaintiff's deliberate indifference claim ag&uatler

regarding the lack of treatment for his hand injury survives review undéd$A based on
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Plaintiff's description of his efforts to obtain care in the June 2016 emerggmevance

However, Butlels denial ofemergency reviewor the general medicatomplaintsraised in

Plaintiff's January 2016 grievance does not support a deliberate inddtectmm. Count 7

shall therefore proceed for further consideration, with respect to the hand isjug\oisly.
Dismissal of Count 8 -Deliberate Indifference— Lashbrook

Plaintiff alleges that Lashbrook was the acting warden at the time he filadsthat
action, as well as when he filddis December2016 and January 2017 grievances. The
December 2016 grievance complained about Plaintiff's treatmentgdilv@d- hour handcuffing
incident on December 23, 2016. It is not clear what was included in the January 201 &grievan
as Plaintiff did not include that document with his pleading.

The Complaint does nsupporta deliberate indifference claim agaihsshbrookon the
basis of her failure to treat these grievances as emergency matters tiByetirlaintiff filed his
December 2016 grievance over the excessive restraint in handcuffs, thatimeadeover, and
there was no indication that Plaintiffreedical needs arising from the incident would not be
addressed in due course. As to the January 2017 grievance, the Complaint does not include
enough information for the Court to determine whether Lashbrook’s action or inactomizah
to deliberate indference.

Further, Lashbrook’s position as warden or acting warden is not enough to impose
liability on her for the alleged unconstitutional actions of other employees undautheirity
The doctrine ofrespondeat superiofsupervisory liability) is not applicable to18®83 actions.
Sanville v. McCaughtry266 F.3d 724, 740 (7th Cir. 2001) (citations omitted). Nothing in the
Complaint suggests that Lashbrook was “personally responsible for the deprivdtia

constitutianal right” in connection with Plaintiff's December 2016 and January 2017 complaints.
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See Sanville266 F.3d at 740.

For these reason€ount 8 against Lashbrook shall be dismissed for failure to state a
claim upon which relief may be granted.

Dismissal of Count 9 -Deliberate Indifference— Menard HCU and Walls

Plaintiff's claims against BlalthCareUnit Administrator Walls and the Menard HCU are
based on their failure to take action in December 2015 Wwhantiff requested treatment for his
asthma, joint pain, and concesrabout his prostate and colon polyp, and their failure to respond
to two sick call requests in February 2016. (Doc. 1, p. 9; Dd¢.pb. 1112). He claims their
inaction caused him to be denied his annual physical examindtiater, aftefPlaintiff's hand
was injured, these Defendants failed to send records to the orthopedic specialist.

First of all, the “Menard HCU” is not amenable to suit in a civil rights action, aaitlsd
dismissed with prejudice. The lllinois Department of Corrections is a staegrgnent agency.
The Supreme Court has held that “neither a State nor its officials acting in theial of
capacities are ‘persons’ under 8§ 1983Nill v. Mich. Dep’t of State Police491 U.S. 58, 71
(1989). See also Wynn v. Southwa@bl F.3d 588, 592 (7th Cir. 2001) (Eleventh Amendment
bars suits against states in federal court for money dam&jisin v. Ind. Dep’'t of Cor.56
F.3d 785, 788 (7th Cir. 1995) (state Department of Corrections is immune from suiukyof
Eleventh Amendment}{ughes v. Joliet Corr. Ctr931 F.2d 425, 427 (7th Cir. 1991) (same).
Likewise, theMenardCorrectional Centeand its Health Care Unit adivisions of the lllinois
Department of Correctiongind arenot “persols’ within the meaning of the Civil Rights Act
Thus, these entities an®t subject to a § 1983 siir damages See Wil 491 U.S. at 71.

As to Plaintiff's complaints against Walls based on the December 2015 and February

2016 requests for carenothing in Plaitiffs pleadings indicates that he suffered from an
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objectively serious medical condition at those times. Insteadsought treatment for what
appear to be routine medical issues that do not implicate constitutional conBexxause the
Complaint does not present any facts to suggest that Plaintiff had a medical comdition i
December 2015 or February 2016 which placed him at substantial risk to his healith,td f
meet the first (objective) component of an Eighth Amendndatiberate indifference claim
against Walls.

Turning to the allegation that Walls did not forward medical records to the orthopedic
specialist after Plaintiffs May 2016 hand injury, the Complaint similarly fails tedesa
constitutional claim. Plaintiff does not include any factual allegations to shawWthHs’
inaction caused any detriment to the process of referring hitimetgpecialist, or affectekis
treatmenin any way.

For these reasons, the claims @Qount 9 against Walls shall be disssed without
prejudice for failure to state a claim upon which relief may be granted. The dMd@dy shall
be dismissed with prejudice as a party to this action.

Pending Motions

Plaintiff's motion for recruitmentof counsel (Doc. Bshall be referred tohe United
States Magistrate Judge for further consideration.

The motion for service of process at government expense (Das.GRANTED IN
PART AND DENIED IN PART. Service shall be ordered below on those Defendants who

remain inthe action. No service shall be made on the dismissed Defendants.
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Disposition

COUNTS 3, 6, 8, and 9are DISMISSED without prejudice for failure to state a claim
upon which relief may be granted.

DefendantsVALLS , MEYER, andLASHBROOK are DISMISSED from this action
without prejudice.DefendanMENARD HCU is DISMISSED from this action with prejudice.

The Clerk of Court shall prepare for DefendaBit$TLER, MACDONOUGH, TROST,

RITZ, and LARRY : (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a
Summons), and (2) Form 6 (Waiver of Service of Summons). The CIBIRECTED to mail
these forms, a copy of theo@plaint, and this Memorandum and Order to each Defendant’s
place of erployment as identified by Plaintiff. If a Defendant fails to sign and mahe Waiver

of Service of Summons (Form 6) to the Clerk within 30 days from the date the formsewegre s
the Clerk shall take appropriate steps to effect formal service on éhenhdant, and the Court
will require that Defendant to pay the full costs of formal service, to the extinariaed by the
Federal Rules of Civil Procedure.

Service shall not be made on the Unknown (John Doe Lieutenant) Defendant until such
time as Plaintiff has identified him by name in a properly filed amended compRiaintiff is
ADVISED that it is Plaintiff's responsibility to provide the Court with the name and service
address for this individual.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s currenk wddress, or, if
not known, the Defendant’s lakhown address. This information shall be used only for sending
the forms as directeabove or for formally effecting service. Any documentation of the address

shall be retained only by the Clerk. Address information shall not be maintaineccouthéle
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or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defecsunsel once an appearance is
entered), a copy of every pleading or other document submitted for considesation @ourt.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a
true and correct copy afi¢ document was served on Defendants or counsel. Any paper received
by a district judge or magistrate judge that has not been filed with the Cléhatofails to
include a certificate of service will be disregarded by the Court.

Defendants areORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this action REFERRED to United States
Magistrate Judge Stephen C. Williamsfor further pretrial proceedingswhich shall include a
determination on the pending motion fecruitmentof counsel (Doc. 3

Further, this entire matter shall bREFERRED to United States Magistrate Judge
Williams for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. 8§ 636édl)parties
consent to such a referral.

If judgmentis rendered against Plaintiff, and the judgment includes the payment of costs
under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that
his application to procedd forma pauperidias been granteee28 U.S.C8 1915(f)(2)(A).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and nohdaté
days after a transfer or other change in address occurs. Failure to comply withrdar will

cause a delay in the transmission of court documents and may result in dismib&ahkofion
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for want of prosecutionSeeFeD. R.Civ. P. 41(b).
IT IS SO ORDERED.
DATED: April 10, 2017
s/ MICHAEL J. REAGAN

Chief Judge
United States District Court
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