Korte v. Pinnacle Foods Group LLC Doc. 37

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

AARON KORTE, individually and on

behalf of otherssimilarly situated,
Plaintiff,

Case No. 17-CV-199-SM Y -SCW

VS.

PINNACLE FOODS GROUP, LLC,,

Defendant.

N N N N N N N N N N

MEMORANDUM AND ORDER

Before the Court is Defendant’s Motion to Dismiss (Doq. 1Rlaintiff filed a Response

(Doc. 19. For the following reasons, the motionD&NIED.
Background

Plaintiff Aaron Kortefiled this putative classaction againsDefendant Pinnacle Fosd
Group, LLC (“Pinnacle”)in lllinois stak court. (Complaint, Do@2-1). Pinnacle subsequently
removed the cade this Court. (Notice of Removal, Doc. 2)

This caseinvolves a line ofsalad dressirgysold by Pinnacle under the label “Wish
Bone® E.V.0.0. DressingMade With Extra Virgin Olive Oil”. Plaintiff alleges that the
producs violatethe lllinois Consumer Frau@l Deceptive BusinesPracticesAct (810 ILCS §
505/1 et seq). (“IFCA”) (Count I) and the Missouri Merchandising Practices Act (8407.010
R.S.Mo, et seq) (“MMPA”) (Count II), and that the money realized by Defendant as a result of
the alleged deceptive practicesnstitutes unjust enrichrent (Count 1ll). Plaintiff seeks class

certification for consumers who bought the product from December 19, 2013 onward.
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Defendantmovesto dismiss eaclCount of theComplaintpursuant to Federal Rule of
Civil Procedure 12(b)(6) for failure to stadeclaim, as well as undétR.C.P. 9(b) for failure to
plead fraud with adequate particularity

L egal Standard

To survive a motion to dismiss for failure to state a claim ukderC.P.12(b)6), a
complaint must “state a claim to relief that is plausible on its facedholtz v. York Risk Servs.
Group, Inc.,778 F.3d 635, 639 (7th Cir. 2015) (quotiBgll Atl. Corp. v. Twombly550 U.S.
544, 570 (2007)).“A claim has facial plausibility whe the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendanteddrathe misconduct
alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009)[W]hen ruling on a defendant's motion
to dismiss, a judg must accept as true all of the factual allegations contained tothplaint.”
Erickson v. Pardusb51 U.S. 89, 94 (2007)The Courtalsodraws all reasonable inferences and
facts in favor of the nonmovan&eeVesely v. Armslist LL(Z,62 F.3d 661, 664 (7th Cir. 2014).

Under Rule 9(b), a party pleading fraud must “state with particularity thensstances
constitutirg fraud.” Fed. R. Civ. P. 9(b). This “ordinarily requires describing the 'who, what,
when, where, and how' of the fraud, although the exact level of particularity thauisedewill
necessarily differ based on the facts of the cagethorBank FSB v. Hofer649 F.3d 610, 614
(7th Cir. 2011).

Discussion

Plaintiff alleges that Defendant “promotes, markets and sells its E.V.Ih®©.of
dressings in such a manner to deceive the consumer into purchasing what he orestes][Ize!
a true 100% E.V.O.0. product.”Id( at § 16). In particulaRlaintiff allegesthat Pinnaclés

naming and marketing of the dressrng question was eteptivebecause although theyre
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made with extra virgin olive oil (sometimes ablated E.V.0.0. or EVOQ)they are
“comprised mainly of water and cheap soybean oil, and not premium E.V.0.0.” (Dat. R
16). Plaintiff alsoalleges that Pinnacle made several statements in a press release accompanying
the introduction of the dressing that were misleading as to the EVOO content (eefdréhe
product quality). 1. at § 11). Plaintiff further alleges thaPinnacle charged 25% more, on
average, for the products than similar salad dressings on the basis that it wasgitmakra
virgin olive oil. (d. at { 13).

Plaintiff, a Missouri citizen, purchased the product in the 6a#016 from a Schnuck’s
Market in St. Clair County, lllinois. Id. at § 8).

Food and Drug Administration Preemption

Pinnacle first argues that Plaintiffs ICFA claim is preempted by federal law
Specifically, Pinnaclepoints to a provision of the Federal Food, Drug, and Cosmetic Act
(“FDCA"), 21 U.S.C. 8§ 343L(a)(5), added by the Nutrition Labeling and Education Act of 1990
(“NLEA”) , thatprevents states from imposif@ny requirement respecting any claim of the type
described in section 343(r)(1) [t¢fe FDCA ... made in the label or labeling of food that is not
identical to theequirement of section 343(r).lt contendghatallowing a state conseer fraud
claim for use of the phrase “Made With Extra Virgin Olive Oil” when a product conlass
that a certain amount of extra virgin olive oil would an improper imposition of differing
labelling requirements.

Federal preemption is affirmative defense upon which the dedants bear the burden
of proof. Fifth Third Bank ex rel. Tr. Officer v. CSX Cargl5 F.3d 741, 745 (7th Cir. 2005j.
applies when Congress declares its intention to preempt state regulation through a direct

statement in théext of federal law“express preemption”hy implication in the “structurand
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purpose” of federal lawshowing a Congressionahtent to preempt state law“ifnplied
preemption”),or by an actual conflict between state and federal law, such as occurs when it is
impossible for a private party to comply with both federal and state law requissieglish v.

Gen. Elec. C9.496 U.S.72, 79 (1990). In all three types of preemption, “the ultimate
touchstone” is congressional purpodéedtronic, Inc. v. Lohr518 U.S. 470, 485 (1996).

The facts in this case raise the question of expressnpteon. Congress declared that
the NLEA “shall not be construed to preempt any provision of State law, unless suchopr@vi
expressly preempted under section B4a) of the [FDCA].” Section 6(c),Pub.L. No. 10%
535, 104 Stat. 2353, 2364 (Nov. 8, 1990). Section(ry43, upon which Defendant relies,
relates taequirements fothelabeling of food which:

(A) characterizes the level of any nutrient which is of the type required by

paragraph (q)(1) or (g)(2) to be in the label or labeling of the food unlkess th
claim is made in accordance with subparagraph (2), or

(B) characterizes the relationship of any nutrient which is of the type required by

paragraph (q)(1) or (g)(2) to be in the label or labeling of the food to a
disease or a healtielated condition ueiss the claim is made in accordance
with subparagraph (3) or (5)(D).
21 U.S.C. 343(n)(1). Sections (g)(1) and (q)(2), in turn, cover nutrients suchtahdat,
saturated fat, cholesterol, sodium, total carbohydrates, complex carbebydnagars, diaty
fiber, and total protein contained in each serving size or other unit of measusell as any
other nutrient the FDA deems appropriate to add via regulation.

One of the regulations Defendanites is 21 C.F.R. 8§ 101.13(b), which governs
requirements for claimthat “expressly or implicitly characterizée level of a nutrient of the
type required to be in nutrition labeling under 8 101.9 or under § 101.36 (that is, a nutrient

content claim} However, a review othose sections fails to reveal what nutrjestpress or

implied, would be implicated in labeling a produektra virgin olive oil.” Indeed, 21 C.F.R.
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8101.65(b(5) specifically provideghat the labeling requirements of 8101.13 are generally not
applicable to “[a]statement of identity that names as a characterizing ingredient, an ingredient
associated with a nutrient benefit (e.g., “corn oil margarine,” “oat brarinsfifor “whole
wheat bagels”), unless such claim is made in a context in Wlogi or labeling statements,
symbols, vignettes, or other forms of communication suggest that a nutrient is@bsessent

in a certain amount[.]"Thus, heseprovisionsdo notshowany federal labeling requiremeiatr

extra virgin olive oilfrom which a state requirement could differ.

Defendant als@ites to the Seventh Circuit®pinion in Turek v. Gen. Mills, In¢.662
F.3d 423 (7 Cir. 2011) in support of its preemption argumenBut Turek is readily
distingushable, as iinvolved a claimwherethe plaintiff sought to add disclaimers to labels of
snhack bars containing process@s opposed to naturafjietary fiber Fiber is one of the
nutrients specifically subject to Section 343(qg), and therefore does falt apdeific FDCA
labeling requirement®r nutrient claims.

In the absence of a nutrient claim, the regulatiatesd by Defendando not apply. As
such,there can & no premption of differing state law requiremenlaintiff's ICFA claims ae
therefore not prempted

[linois Consumer Fraud Act

To plead a violation of th#=CA, a plaintiff mustallege“(1) a deceptiveor unfair act or
promise by the defendant; (2) the defendant's intent that the plaintiff rely aledbptive or
unfair practice; and (3) that the unfair or deceptive practice occurred during a cooselott
involving trade or commerce.Siegel v. Shell Oil Co612 F.3d 932, 934 (7th Cir. 2010).

Pinnacle argues thatPlaintiffs ICFA claims are subject to a statutory exception

Specifically, Section 10b providethat the statute does not apply to ‘§apnsor transactions
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specifically authorized by laws administered by any regulatory bodgffwer acting under
statutory authority of this State or the United State€15 ILCS 505/10K1). Defendant
maintainsthat the labeling‘Made With Extra Vigin Olive Oil” is “specifically authorizedby
the federal regulationsited in connection with its preemption argumerBut as discussed
above, the cited regulations appear not to require any specific labeling forvieginaolive.
Therefore, the most that can be said is that Defendant’s labeling does not run dfmsgeof
requirements. The lllinois Supreme Court Baexplained however, that “conduct is not
specifically authorized merely because it has not been specifically prohibited™naere
compliance with the rules applicable to labeling and advertising is not suffioi¢ngger the
exenption created by séon 10b(1) . Price v. Philip Morris, Inc. 848 N.E.2d 1, 36 (2005)
Thus, he labeling in question it excludedrom the scope of the ICFA solely because it does
not violate the cited federal regulations.

Pinnaclealso argueshat Plaintiff fails to make a plausible allegation that the statement
“Made With Extra Virgin Olive Oil” is deceptivePinnaclerefers to the facthat the product is
actually madewith extra virgin olive oiJ and that the ingredient list on the back of the bottle
discloseghat it contains different oils and other ingredientisalsosubmits a picturef one of
the products which purports to show the oil portion separated out from the remairider of
dressing, claiming that this separation would put any reasonable consumer on hattite t
product did not consist entirely of extra virgin olive oil. (Docs. 11 at 141)11The picture is
matter outside the pleadings, andderF.R.C.P.12(d), the Court may either exclude it from
consideration or convert the motion to one for summary judgment under F.R.C.P. 56 and give

the partiesan opportunity to present materials pertinent to summary judgm8aeJacobs v.
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City of Chcago, 215 F.3d 758, 766 (7th Cir. 20004t this stage the Court declines to consider
the additional materials submitted Bynnacle

Plaintiff maintainsthat Pinnaclehas misconstrueldis claim; that his claim is not that the
producthasto be 100% extra virgin olive oil to not be deceptive, but rather that a reasonable
consumer would believe that all of the oil in the prodsaxtra virgin olive oil instead of an
admixture withwater andsoybean oil.

When presented withraotion to dismiss alleging that a claim is not deceptive under the
ICFA, “[the Court mustljask whether the allegedly false and easling statementsn which
[Plaintiff] based his CFA claim can be read to create a likelihood of deception or to have the
capacity to deceivé. Bober v. Glaxo Wellcome PL. Q46 F.3d 934, 938 (7th Cir. 2001)
Although there are situations where the determinaticthe pasibility for deception can made
as a matter of law, thelevantquestionsn this case- whethera reasonable consumer would be
deceived by theroduct’ name andabel and a reasonable cons@ms understanding of the
terms “E.V.0.0.”and “MadeWith Extra Virgin Olive Oil”’— arenot so cleacut Making all
reasonable inferences in favor of Plaintiff, the Caarinotconclude as a matter of lawat the
representations are not deceptivEhe posdiility for deception in this situation & question of
fact, and one that Plaintiff has adequately pled

Similarly, the fact that the baaK the bottle may disclose the presence of oils and liquids
other than extra virgin olive oil does not settle the issue of whether the fronthadttieemay be
deceptive. Te‘ingredient list” defese has been rejected by a numbecairts including this
one. York v. Andalou Nats., IncNo. 16CV-894-SMY-DGW, 2016 WL 7157555, at *3 (S.D.
lll. Dec. 8, 2016)citing Williams v. Gerber Prods. Co552 F.3d 934, 9390 (9th Cir. 2008);

Thornton v. Pinnacle Foods Grp, LI.2016 WL 4073713, at *3 (E.D. Mo. Aug. 1, 201Bjue
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Buffalo Co. v. Nestle Purina Petcare CQ015 WL 3645262, at *5 (E.D. Mo. June 10, 2015);
Lam v. Gen. Mills, In¢ 859 F.Supp.2d 1097, 1105 (N.D. Cal. 2012hat is becaushen
analyzing a claim under the ICFA, “the allegedly deceptive act naukidked upon in light of
the totality of the information made available to the plaintifavis v. G.N. Mortg. Corp 396
F.3d 869, 884 (7th Cir. 2005). In other worddjetherlisting other ingredients on the back
would be sufficient to dispel any misunderstanding the name and description conthaf the
package might cause is a question of fact. Plaintiff has pled a sufficidautiside claim for
deception to survir a motion to dismiss.

Pinnaclealso asserts that Plaintiff has failed to plead actual damages, because he received
the benefit of the bargaithat is, he was promised salad dressing containing extra virgin olive
oil and that’'s what heeceived. HRintiff responds that he paid a higher price than the product
was actually worttbecause he (and the putative class members) believed the product contained
more extra virgin olive oilg “premium” ingredierjtthan it actually did.

The actual damage element of #£FA claim requires that the plaintiff suffer “actual
pecuniary loss.” Kim v. Carter's Ing 598 F.3d 362, 365 (7th Cir. 201@jting Mulligan v.
QVC, Inc, 888 N.E.2d 1190, 1197 (2008). In the consuaoatext, a plaintiff may satisfy this
elementif the seller'sdeception deprives thewf the beneti of his or her bargainby causing
themto pay “more than the actual value of the propertid” Here,Plaintiff has pled that the
dressing weresold “at a premium price, 25% more on average, over similar salad dressings
store shelves because the represented ingredient...is a premium oil[,]” arftethaé tofvater
and other oil made it worth less than the “premium paid” by consumédsc. 21 at § 13).
Theseallegations are sufficient to ass#rat Plaintiff paid more than the product was worth due

to the alleged deceptive practice, and therefore was dephgdzenefit of the bargairSeeMuir
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v. Playtex Prds., LLG 983 F. Supp. 2d 980, 990 (N.D. lll. 2013) (plaintiff may plead actual
damages by alleging that he was deprived of the benefit of the bargain becauseubtvwpas
worth less than it would have been wobtlit for the deception). As sucRlaintiff's damage
allegations as to his ICFélaim survive 12(b)(6) dismissal.

Missouri Merchandising Practice Act

The MMPA prohibits the*act, use or employment by any person of any deception, fraud,
false pretens, false promise, misrepresentation, unfair practice or the concealogmession,
or omission of any material fact in connection with the sale or advertisement wieachandise
in trade or commerce or the solicitation of angpds for any charitablpurpose...m or from the
state of Missouri[.]” Mo. Rev. Stag§ 407.020.1.The statutedefines “trade” or “commerce” as
“the advertising, offering for sale, sale, or distribution, or any combinatioedheof any
services and any property, tangibleintangible, real, personal, or mixed, and any other article,
commodity, or thing of value wherever situated. The terms “trade” amdrh@vce” include any
trade or commerce directly or indirectly affecting the people of this.’std®. Rev. Stat. §
407.010.7.The Supreme Court of Misuri describethe MMPA's language regarding unlawful
merchandising as “unrestricted,-alhicompassing and exceedingly broa@drts Petroleum Co.
of Ohio v. Nixon37 S.W.3d 237, 240 (Mo. banc 2001).

Pinnacleargues that because Plaintiff purchased the product in lllinois, there aresno ti
between the allegedly fraudulent transactions and Missottefras v. H&R Block789 F.3d
914, 918 (8th Cir. 2015).Plaintiff contendsthat there are ties to Missoubecause Pinnacle
marketed the produstvith the same allegedly decemilabeling in Missouri, anbdecausde is

a Missouri resident who purchased the product for use in Missouri.
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Interpreting the MMPAas broadly as ithas beenecognizedby the Missouri Supreme
Court, Plantiff has adequately allegedrounds for application of thetatute. Specifically,
Plaintiff allegesthat Pinnacle sells the prodwcat issue in Missouyiand thatany deception or
misrepresentatiom the name or on the bottkeould take placéin connection with the sale or
advertisement of any merchandise in trade or commerce...in or from the statesoui]
(Doc. 21 atf 9). Additionally, at least one federal court hhsld that“conduct originating
outside Missouri that affects Misuri consumers is actionable” under the MMPRopez v.
Dlorah, Inc, No. 11-1101€V-SJODS, 2012 WL 4091975, at *5 (W.D. Mo. Sept. 17, 2012)

Perrasinvolved a different factual scenario, and is thus distinguishable from #&s ta
Perras the plaintiff was a California resident suing a tax preparation company headedan
Missouri for charging a “compliance fee” greater than the cost of actually compiyth new
regulations. 789 F.3d at 915Significantly, the case was g@roposed clasaction, where the
putative classwas defined as persons in all staeseptMissouri who had purchased tax
preparation services in given years and paid the offending fee. The Higlethit examined
whether the claims fell within the scope of the MMPA when none of the putative clagsense
were Missouri residents, all of the complairsddtransactions (paying ¢hcompliance fee)
occurred outside Missouri, and the only conduct that allegedly took place in Missouhevas
design and implementation of the compliance f€ae Court of Appealspecificallynoted that
the Missouri Supreme Court hambt decided whether the languagethe MMPA “is broad
enough to cover transactions taking place outside of Missalariat 917. Ultimately, the Court
concludedthat because every part of the transactions took place betwegutdiee class

members and the local branches (i.e. whallytside the state of Missoyri“the acts of
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commerce that Perras grieves did not occur in, or atgifirom, the State of Missouri” as
required to fall under the MMPAId. at 918.

Here, there are acts of commeratleged in the Complaint that link the purported
misrepresentations to trade and commerce in Missolinerefore,the Gmplaint adequately
allegesan MMPA claim on this ground.

Rule 9(b)

Pinnaclealso argueshat the Complaint does not meet the heightened pleading standard
for allegations of fraud undér.R.C.P.9(b), whichrequires that[i] n alleging fraud or mistake, a
party must state with particularity the circumstances constituting fraud or giistakhe
heightened pleading requirement appliesateerments of fraud,” not claims of fraud, so whether
the rule applieslepend on the plaintiffsfactual allegationsBorsellino v. Goldman Sachs Grp.,
Inc., 477 F.3d 502, 507 (7th Cir. 2007)Consumer actions alleging misrepresentation and
deceptive practices, including those brought under the ICFA, are subject toigheered
pleading standard.See Camasta v. Jos. A. Bank Clothiers,, @61 F.3d 732, 737 (7th Cir.
2014).

“A claim that ‘sounds in fraud- in other words, one that is premised upon a course of
fraudulent conduct- canimplicate Rule 9(b)'s hghtened pleading requirementsid. The
precise levelof particularity required under Rule 9(b) depends upon the facts of the case
However, n the context of consumer fraud statutory claimglamtiff must generallystate the
identity of the person making the representation, the time, the place, and content of the
misrepresentation, and the method by which the misrepresentationowesunicated to the

plaintiff. 1d. (quotingUni*Quality, Inc. v. Infotronx, In¢.974 F.2d 918, 923 (7th Cir. 1992))

!In a footnote, Pinnacle also claims that the MMPA claims aremyeted or fail for the same reasons alleged for
the ICFA claim. These arguments are denied for the reasons outlined above.
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Pinnacle alleges that Plaintiff has failed to identify which of the five flavors en th
E.V.0.0. line he bought, the date (presumably the specific date) that he pdrthagproduct,
and which store he bought it fronfRinnaclealso argueshat Plaintiffis required to plead when
and where he read the allegedly deceptive representations, and how he was deceiged befor
buying the product.

Although the pleading standard is higher for fraud claims, it does not require as much
detail as Pinnaclesuggests. Plaintiff has pled who (Pinnacle) did what (made deceptive
statements regarding the extra virgin olive oil content of the E.V.0.0. line of psddunct
specified what the allegedly deceptive statements were. Hal$@madequately specified the
method by which thosalleged misrepresentatiofigroduct name and statements on the bottle)
werecommunicated- via the bottle of the products themselvése hasdentifiedthe storeand
areawhere he purchased the prodantia reasonablgefinitetimeframe. Requiring thespecific
flavor, the specific date and the specific store address, as walldasailed description of
Plaintiff's specific mental processesa bridge ta far at the pleading stageven under thRule
9(b)’s heightened standard

Unjust Enrichment

Finally, Pinnacleargues thaPlaintiff's unjust enrichmentlaim fails because it cannot
stand in the absence of the ICFA (or presumably MMPA) cldBacausehose claimsurvive
dismissalthis argument fails as wellAccordingly, Pinnaclés Motion to Dismiss(Doc. 11) is
DENIED in its entirety.

IT 1SSO ORDERED.

DATED: March 27, 2018
g/ Staci M. Yandle
STACI M. YANDLE
United States District Judge
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